e

TELEPHONE No.: CANSERIA B31. XM 5418
TELEGRAPHIC ADDRESS: TERRITORIES'" CANBERRA.

Law Revision Section,

DEPARTMENT OF EXTERNAL TERRITORIES,

Post Uffice, 'MOSMAN. N.S.W.
rag
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17th. August 1949.

H.E, Maud EBsq.,

South Pacific Research Council,
g6 Milson Road,

CREMOENE. N.S.W.

Dear lr, Maud,
Mﬂ-d
I'm enclosing amfscreed about "The Government of
aouth Pacific Dependencies'. If you have any time
to glance through 1t tomorrow (Thursday) morning I
would appreciate it, as I would like to hear your views
w

concerning this publication either during lunch at the

Hotel Wentworth, or over coffee afterwards.

Kind regards,

Yours sincerely,
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In view of the growing importance of the South Pacific area,
evidenced by the establishment of the South Pacific Commission and
by the debates and deecisions of the U,N, Trusteeship Coumecil,
the Australian Institute of International Affairs requested Dr. Fry,
who had edited the Anno ed Laws of Papua and New ineg , and had
been an adviser to the Australian delegation at :the 1947 South Seas
Conference in Canberra which drew up the constitution of the South
Pacific Commission, to edit a publication dealing with the Govern-
ment of South Pacific Dependencies, ; :

There 1is serious need for an expert, complete, but reasonably
short account of the general operation of 1nternational, nationzal
and local machinery of government in relation to South Pacific:
Dependencies. It is also apparent that fiew of the basic con- .
stitutional documents are readily accessible except as a result of
~ skilled and patient research, and that there is no publication

which any attempt has been made to gather them together.. S

~ Dr. Fry, with the assistance of Mr. Ewart Smith (Assistant -
Editor of the Apnotated Laws of Pgpua and New Guinea), is collating.
the texts of the principal documents. He has also obtained the
co-operation of scholars (including several who have achieved
distinetion in specialized fields) possessing expert knowledge
about particular areas or about particudar factors effecting the
actual working of governmental machinery throughout the whole area,
The publication is planned with an intention to present a complete
outline picture concerning the manner in which South Pacific
Depédndencies are governed. ¥ s,

~ The volume will commence with a readable introduction consistine
of about 275 pages, designed for general maders and studon%s. -
Acknowledged authorities in specialized fields will discuss the
problems of Government, Law and Politics in South Pacific Depen-
dencies from the following aspects -

(1) The Legal Basis and Constitutional Structure of
Government, and the manner in which QGovernment
actually operates, in relation to each Dependency
in the South Pacificj and

(11) The general geographical, economic, ahthropological
educational, historical, strategical, political, intep,
national, constitutional,and legal factors affecting

' Government and Politics throughout the South Pacifie,

The seoond part of this volume will consist of the edited
and annotated texts of treaties, statutes, orders in council, local
regulations, and other 1nstitutionnl documents, relating te:
(1) agemcies of internationsl control and co-operation;
(i1) the comstitutional and political relatiomship of each Con-
trolling Power to its various Dependencies in the South
Pacific; and _
(111) the internal strueture of government in each of these

Depdndencies -- the structure, functions and powers of each

of the agencies of government (including subordinate agenni.,)

in each, and the basic content and source of the law (incluq.”
ing the extent of recognition of native law) in each. '

The documents will possibly oceupy about 325 pages. These

will be selected s0 as to ineclude all those of permanent importance
but will be edited to eliminate minutise. By means of smnotationg’
readers will be informed of the gemeral mture of omitted sections, '
and, by means of spstematically compiled lists, will #08 be referreq
to such additiomel instruments and documents as may be required fop
further study by specialists. ;

That is, the book as planned will comsist of =
(15 A symposium, that will be a systematic Survey of
the Government of South Pacifie Dependencies; ang
(i1) Annotated Select Documents relating to the
government of South Paeific Dependencies.



(1) The relationship of Controlling Powers to their
: Dependencies. o e e :
- (i1) The structure of Government within the Dependencies.
(i11) The genmeral pattern of law and customs in the
L - South Pacific. e '

nal Coope

and Supervision, .
" 1. The Condominiums. g R
2., Special agreements e.g. The British-New Zealand
: Health Scheme. = - bt '
3. The South Pacific Commission System. , '
4, The Trust Territories in the South Pacific, and
- the International Trusteeship System. '
(C) The Relative Significsnce of the various Factors
arfecting the sctual working of Gover
fachinery throughout the South Pacif _ .
1. The impact of civilized institutions and law upon
indigenous types of orgaenization and native customs.
2, The "Colonial Policies" of Controlling Powers in
relation to South Pacific Dependencies.
3. The actual and potential effects upon South Pacific
" Dependencies of the International snd Nationmal
(including strategical) Political Policies of
Controlling Powers. ' *
4. Geographical, Economic, Bducational and other local
. Factors affecting Governmment and Politics in the
South Pacific. :

1. General Survey.
2, The Governor of Fiji, the British High Commissioner
for the Western Pucific, and the British Consul-

General for the Western Pacific,
3. The Colony of Fiji. {3
4. The Gilbert and Ellice Islands Colony.
5. The British Solomon Islands Protectorate.

(B)”é' The Pitcairn Islands Distriet.
ne Kinedom of Tonga.

(C) ondominium of En :

(D)

sland Territories
1. General Survey.
2. New Caledonia.
3. French Oceania.

- g I L LOI
1. General Survey
2., The Territory of Papua and New Guinea.
3+ The Territory of lorfelk_Island.

sland Territories under New Zealand

1. Gemeral Survey.

2. The Trust Territory of Western Samoa, and the
Tokelau Islands.

3. The Cook Islands.




aw)

GENERAL FACTORS AFFECTING THE ACTUAL WORKING OF GOVERNMENTA

I-Ar_ N

INERY THROUGHOUT THE SOUTH PACIFIC.

(A) Geographical Factors affecting Government.
() Historieal Factors affeeting Government - A Century
. of Constitutional History and Politics, :
(c) strategical Factors, and Contemporary Internatlonal
and Netional Political Policies of Controlling .
: Powers, affecting the South Pacific. ~ .~ =
(D) Administrative Policies of Comtrolling Powers in
. South Pacific Dependencies. ) ‘
(E) Anthropological Factors affecting Government, ., .
(F) Economie and Demographic Factors affecting Government.



1. The 1nflunnec of gebgraphic~ factors upon -
" . (1) ~the form of local gevernmant in South Psciric
Depédndencies;
(11) the machinery of control hy Controlling Powers
_ over their South Pacific Dependencies.
- 2+ Geographical features of South Pacific as a
homogeneous politicnl "rogion" :

(B)

" Government and Polities,
“ 1o France and the United xingdom in thc Chanzing
Pacific, 1844-1876,
2. The Western Pacific High Commission, 1877-1893,
3. Germany as an Additional Factor in- the South
Plcific, 1894-19180 :
4, Impact of Internntionalism upon the South Pncific,
(c) t 1_Facto ,Mwmn
ang t: Lona ontemporary Political Policies o |

controlling Powers (and others), afiecting thg

1. The SOuﬁé Pacific as a Political Region.

2, The War end Poste-war Situation in the Area nnd its
- Effect upon the Politics of the Powers concerned.
3. The effects in International Politics of the Inter-

play of National Peolicies.
4, The Troubled Area to the North.
. Strategical r@alities and potentialities.
Conolusions o

®) 2

(®)

Bﬂlliina; _ | :
1. General anthropologicnl distributions of populations.
2. Effect of tribal orgsnizations and customs, and
of the agricultural, industrial, 1ntclleetunl and
cultural levels of knowledge and education, upon
‘ Government and Politics in the various De encies
F) or the south Pacific.

1.'Int§rna1?econouy -
(1) Agriculture, horticulture and animdi husbandry.
(11 g linin Be

(11i) Industriel orarts, commerce and transportation.

2. Imports and exports, as factors in world tradd, and
factors in internal stability and in the progress
of local communities towards self-govermment.

3. Population.

4. Labour resources.

5. Government fingncial resources of lecal admin-
istrations and of Comntrolling Powers.

6. Oceanic and acrial communications.



b o viow of th.\grouing 1uportance of ‘the South Pacific area,
evidenced by the establishmant of the South Pacifie Camnission and by
“the debates and decisions of the U.N. Trusteeship COuncil, the Australian
Institute of International Arfaira requested Dr. Fry, who had edited the”:
| 2gy and had been an adviser to the

anstrulian.dclegation at the 1947 SOuth Seaa Conrerence in canberrn
which drew np the eunstitntiqn ‘of the South Panifin Gen£erenea, to
edit pnblicntiun dealing with the Govornn&nt of Bauth Pacific

Bependencios.

!har- i1s serious nsea ror an axpert, coapleto but reasonably
short aceouut of the gdnennl oraration or intsrnational, nntianal and
=local machinery of government in relatian to South Pacific Dcpandenei.s.
It is also apparent that few of thn basie canstitutional documents are
readily aeecssiblo exnept as a result of skilled research, and that
there is no pablieation in which any attempt has been made to gather
them together. ' '

Dr. an, with the assistance of Mr. Ewart Smith (Assistant Editor
of the | in )i collected the texts of
the prineipal docﬁlantl; He has also gathered togeth§r~n group of
Australisn and New Zealand scholars who have expert knowledge about
particular areas or ahout particular ractors operating upon the working
of government and polities throughout the whole area, and has planned
a publieation in whieh their comtributions will together form a complete
picture coneerning the mamner in which South Pacifie neﬁcndtneitg are
governed, .

The second pert of this volume -=- the greater part of 1t --
will eonsist of reprints of treaties, statutes, orders in couneil,
local regulations, and other constitutional dcuments, relating to:

(1) agencies of internaticnal control and co=operstions

(ii) the comstitutional and politieal relationship of eaech Cone
trolling Power to its various Depdmdencies in the South

(111} Pacificy and g

(111) the internmal structure of goverament in each of these
pependencies - the strueture funetions and powers of each



S . : -2--_
‘,of tha aggncies of gavtrnuhnt (1n91uﬁing sabordinnta ngonciol)yn
. each, and the hasic contunt and souroo of the law (1ng1uding
-'j tha axtent-of recognitinn of nativa lat) in audh._

Therdocumants uill oecupy ahnut 325 puggs.lJ}f"
‘The- volume will commence with a rcadabli 1ntrodnct1un, aoniisting

. .of about 225 pagas, dasigned for tha atudant anﬂ gcnezal reador.;

_ Acknowledgsd authorities in specinlizod rialis will disea:l the problens
of Govarnmant, an and Politics in Sonth Pacifia Depenﬁpnnias from
the rollowing aspacts = : _ 1% s :

(1) The genaral goographicnl, econoiie, anthropologieal, histerieal,
strategioal, political, 1nternational, eunsisutianal and lcgal
factors gffcoting Gwernnunt and Pﬂlitics in rolation to South
Paoifie Dupendnncios. '

(11) Ihe Legal Basis and canstitutional Structure of Governlsnt iy
in rolntion to aach Dcpondonoy in thn South Paecific.



Y !h.ro will be a nnnber ot expert contrtbutors to ths Introduction.
The following 1list 1s. subject to alteration, as final assent has not .
" 'yet been received from two of those whose names are listed below, and
as thn cbtaintng of ad&itinnal contributors is a possibility -

. o ,. e ; _. \ - %

(A) The Relative 81gni£1cance and General : > %
survey of the Various Factors ....cesess Drs J.W.Davidson

tB) G.ograhpicll F‘cmrs .’a--oo‘o-v-ooonto Dro J'e Andrews

(CJ Emwc hctors ..ct“‘ll"'lI.III'..O.U‘...'.&'l.".‘. i

(D; “Anthropoltgical Factors ..sscssscosiocs Prof.R. Firth

(B) Historical Factors - A Century of .

Constitutional History and Polities oo Prof. J. H;Ward

. (F) .8trategical Factors: ge9sasgrranassancs Tristnn Buesst

- (@) Contemporary National Policies AR

affecting the South Pacific ..cvescess Prof G.Greenwood

III. General Pattern of Government and

%‘%_m_tmm feponsepssDeBeRRS Dr. T. PO Fry
A) General Survey of Conmstitutional . :

Government of South Pacifie Dapenp _
dencies

(B) International Cooperation, and .

"’ “International Conmtrol and .

: supervisian, 1n tho South Pacitic

m o000-cbc.ovdob.noqi.taotii.....btolo Drs. TCP Fl‘.‘y md .
JeWs I)avidsonw,
Mrs. N. Robson,
- Messrs. H.E.Maud
and B. Smithe
A) United Kingdom De encles '
B) Tonga (Protected dom)
C) Enderbury and Canton Islands (condoniniun) $
) French Depéndencies
E; The New nobridoa (Condominium)
Australian Dependencies
j Nauru Island (Joint Trust Territory)
) New Zealand Dependencies
) U.8.A. Dependencies
) Netherlands New Guinea



(1)
(1X)

CONTENTS OF "INTRODUCTION™,

EDITORIAL CGENERAL INTRONUCTION

S0UTH PACIFIC
EE The Relative 1 gn Various Factors

i BIroac AT 't-.ios.' O b 1€ outh
Pacific as a whole, but taking some account
of its relation to the whole of the Pacifiec,
and also particularizing concerning any islands
or groups of special significance.
2, The influence of geographical factors upon =
(1) the form of loeal government in South Pacifie
Dependencies; and
{(11) the machinery of control by Contro
Powers over their South Pascific Dependencies,
3. Geographical features of South Paeific as a
homogeneous political "region",

(c)

e (1”P s R aninal Masbandry
¢ ure rticulture and 1 hus .
(u} m. ;

(i1i) Industrial crafts, commerce and transportation.

2. Imports and exports, as factors in world trade,owd
@A factors in internal stability and in the
progress of local communities towards selfe
governuent.

3. Population.

4. lLabour resources.

5. Covernment finencial resources of local admine
istrations and of Controlling Powers,

86, Cceanic and aerial communiecations,

(D)

1. General anthropological distributions of
populations,

2, Effect of tribal organizations and customs, and
of the agricultural, industrial, intellectual
and cultural levels of knowledge and education,
upon Government and Polities in the various
Dependencies of the South Pacifie.

3. Germahy as an Additional Factor in the South
Pacifie, 1894-1918.
4. Impact of Internationalism upon the South Feeifie,

1919-1949,

el

(F) St

{(¢) ¢

be South racific as a Political Region,

2, International Realities im the South Pacifie.

3, The Wayr and Post-war Situation ia the Area and its
Effect upon the Polities of the Powers concerasd.

4. The Effects in Intermatiomal Politiecs of the Inter-
lay of National Pollielies.

5. The Troubled Area te the Neorth,

6, Conclusions,



Beuth Paeific,

rnstional Control
?Io.

- Speeial agrounants e.2. The British-New Zealand

Health Scheme.

3. The South Paeific Commission System.
4, The Trust Territories in the South Paelfie, and

the International Trusteeship System.

{ii) The structure of Goverament within the Bapendnneios.
{111)The general patierns of law and customs 1e the

(Iv) mHE LEGAL BASIS CONSTITUTIONAL STRUCTURE OF COVERNMENT OF
PORY GROUP OF TERRITORIRS: A CONTEMPORARY

SURVEY,

{r)
) I

for tha Wbatarn Pacifio, and the British consulw
General for the Western Pacifisz.

2., The Celony of FPiji.

3. The Cilbert and Ellice Islands Colony.

4. The British Solomon Islands Protectorate.

5. Tho PitanzrnTIalands District,

P-
nndor th. 1946 Gonstitution»

2. Representation of Overseas Territories im France.
Be Administration -

1) in Perie, and

1) in Noumee &nd Papeete.
4, The Judiclal system,
5. The Loeal Agssenblies,
6, lititt Instituxions unﬁ Aa%;tie Groups.

%
2. Ths Turritory of rapua and New Guinea,
5. The Torritory of Norfolk Island,

: in rust Territory ¢ Navre Tsland. :

a. !hp Trhst Torgitery of Western Semca, and the
Tokelau Islands.
3. Tha Cook Islnnﬂs.




1.

hd s

e TorTTI.
he South Pacific Commission Agreement.

Fiji.
TE&“hattsrs Patent and Orders in Couneil as to Piji.
Selected Fiji Ordinances.

Ze

3« The United dom's Colonies, Protectorates, ete., under the
gsion for the Western ciflece.
The Pae c er ounc

International Treaties between U.K. and CGermany 1880-1900
The Colonial Boundaries Act
The Foreign Jurisdietion Acts
The 1916 Order in Council annexing Cecean, Fanning and
Washington Islands
The Order in Council and Letters Patent
as to the CGilbert and Ellice Islands Colony
Gilbert & Ellice Islands' Native Laws Ordinance
The Orders in Couneil proclaiming the
British Solomon Islands & Protectorate, and,
later, enlarging, its boundaries
Seleotions of King's Regulations applicable to
the British Solomon Islands Protectorate
The Regulations as to the Pitcairn District

4, The %%ggdfg of T%gg;
o Treaties between the United Xingdom and Tonga,

and a British Proclamation eoncerning Tonga
The Constitution, and selected laws, of Tonga

5. e Cond {ium of Canton and Enderbury Islands
e Agresemen een U.K. s gite

6. The Condomini of e New Hebrid
e 19 um eemen

The 1922 Exchange of Notes
The British Order in anneil of 1922

p i o De ant T i
, ench Constitution - Provisions relating to Colonies

The Decree re French Oceania
The Deeree re New Caledonia
8. he Isl Territories of Aus a

e New Gulnea steeshlp eewent

The Letters Patent transferring BNG to Australia

The Boundary agreements of U.K. and Australia with the
Netherlands

The Papua and New Cuinea Act, 1949

The Norfolk Island Act

Selected Ordinances of Norfolk Island

10,

Nelie 848 ] AQt
The Yestern Samoa Trusteeship Agreement
The Order in Counecil as to Western Samea
The N.,2., Veatern Samoa Aet
The Order in Couneil as to Cook Islands
The N.Z. Cook Islands Act
The 1916 Order in Couneil annexing the Union Islands
The 1925 Order in Gounniii;:oluglgg the inien Islands from the
Gilvert and Elliece Isl 8, Volony
The 1937 Order in Couneil as to transfer of the Union Islands %e
N.Z2. (now administered as the Tokelau Islands)
Selected Regulations relating to Tokelau Islands
The Opder in Counoll as to the Ross Dependeney
11, 1s Ter es of the United States o
Relevant cocuments as to bastern Samoa

1z, Du}eg lNew Guinea
elevant documents (e.g. any new Constitutiom to be proclaimed
establishing the United States of Indonesia)



(Draft 11.8.1949)
THE GOVERNMENT OF SOUTH PACIFIC DEPENDENCIES .

The second part of this volume - - the greater part of it - =
will consist of reprints of treaties, statutes, orders in council,
local regulations and other constitutional documents.relating to:
(1) agencies of international control and co-operation: (1i) the
constitutional and politicel relationship of each Controlling Power
to its various Dependencles in the South Pacific; and (i11) the
internal structure of government in each of these Depefidencles ==
the structure functions and powers of each of the agencles of
government (inecluding subordinate agencies), and the basic content
and source of the law (including the extent of recognition of
mative law),in each. The documents will occupy about 325 pages.

The volume will commence with & short readable introduction
to the matters with whieh the reprinted constltutional documents are
concerned, This firet part of the volume will consist of about

125 pages,

A synopsis of the Introduction, and a preliminary list of the
Documents to be reprinted are given below:=

CONTENTS OF "INTRODUCTION".

(I) GENERAL SUF »

(A) Geographical Factors.
@ cal teatures of South Paeific as a
homo political "region".

2« The luence of geographical factors upon =
(1) e Torm of loocal government in South Pacifle
Dependencies; and
(i1) the machinery of control by Controlling Powers
_ over thelir South Pacific Dependencies,
sn; Feonomic FPactors.
¢) Inthropological (especially racial and cultural) factors.
(p) & Century of listory of Constitutional Covernment 1n
the Jouth Paciflc, considered as a factor in
Contemporary overnment and Poll 08
1., Ffrance and the U ed Kingdom in the Changing
Pacific, 1844-1876,
2., The Western Pacific High Commission, 1877-1893,
3., Germany as an Additional Factor in the South Paeifie,
1894-1918.
4. Impact of Internationalism upon the South Pacifie,
(x) 1919-1949,

1. The South racific as a Political Region.

2. International Realities in the South Paecifie.

3, The War and Poste-war Situation in the Ares and its
Effect upon the Policles of the Powers concerned,

4, The Effects in International Pelitiecs of the Intere
play of National Policles.

5., The Troubled Area to the North.

6. Conclusions.

(III) INTERNATION OPERATION,
SUPEEVISION, TN T SOUTH .

1. The Condominiums,
" 2. Special egreements e.g. The Britishe-New Zealand Health
Sehene s
3., The South Paeifiec Conmission System,
4., The Trust Territorles in the South Pacifie, and the
Trusteeship Systenm,



- -2 -

for the Western Pneirio, and the British coml-
General for the Western Facifiec.

2. The Colony of Fiji.

3. The Gilbert and Ellice Islands Colony.

4, The British Solomon Islands Protectorate.

Se The Pitoairn Islands PMistrict.

neiples of French Overseas Administration
under the 1946 Constitution.
2. Representation of Overseas Territories in France.
3. Administration =
(1) 4in Paris, and
(11) in Noumea and Papeete.
4, The Judiclal system,.
5. The Local Assembllies.
6o xat:lvo Institutions and Asliatic Groups.
(E) The Con oniniunor he Ne Hm-idu.

3: The ‘rerritory of Papus and New Guinea,
‘l‘he Tmitory or Norrolk Ialud

1. Genera Smoy.

%o The Trust Territory of Western Samoa, and the
Pak 1aa Is)ands,

3. The Cook isiands.

51) sl Territories of ted States of J ica.

J) er s New Nea



,.
[ y PRELIMINARY LIST OF DOCUMENTS.
1. International institutions. p
(=] adle arter, hs., — II.
The South Pacific Commission Agreement -

Fiji.
Tﬁa}retters‘l-"atsnt and Orders in Council as to Fiji.
Selected Fiji Ordinances,
%, The United Kingdom's Colonies, Protectorates, etc., under the
gpsgﬁ_{_m__l_c_n______I Sommissloner Tor tho Western PacltTo:
The Pac c er in Counc :
International Treaties between U.K., and Germany 1880-1900
The Colonial Boundaries Act :
The British Settlements Act
The Foreign Jurisdiction Acts
The 1916 Order in Council annexing Ocean, Fanning and
Washington Islands
The Order in Council and Letters Patent
as to the Gilbert and Ellice Islands Colony
Gilbert & Ellice Islands' Native Laws Ordinance
The Orders in Council proclaiming the
British Solomon Islands a Protectorate, and,
later, enlaxng its boundaries
Selections of King's Regulations applicable to
the British Solomon Islands Protectorate
The Regulations as to the Pilteairn District

4, The Ki om of Ton
T eatles between the United Kingdom and Tonga,

and a British Proclamation concerning Tonga
The Constitution, and selected laws, of Tonga
5 The Condominium of Canton and Enderbury Islands
e eement between U.K. an eDelle
6, The Condominium of the New Hebrides
a o nium eemen
The 1922 Exchange of Notes
The British Order in Council of 1922

7. French Degendant Territories
e Frenc onstitution = Provisions relating to Colonies

The Decree re French Oceania
The Decree re New Caledonia
8. The Islaag Territories of Australia
e New (Guinea stee P eement
The Letters Patent transferring BNG to Australia
The Boundary agreements of W.K., and Australia with the
Netherlands
The Papua and New Guinea Act, 1949
The Norfolk Island Act
Seleected Ordinances of Norfolk Island
The Australian Antaretic Acceptance Act
9. The Trust Territory of Nauru Island
'he steeship eemen
The Nauru Island Agreement Acts
Zealand’'s External Territories
he N.,Z. Island Territories Act
The Western Samoca Trusteeship Agreement
The Order in Council as to Western Samoa
The N.Z, Western Samoa Act
The Order in Council as to Cook Islands
The N.X, Cook Islands Act
The 1916 Order in Council annexing the Union Islands
Phe 1925 Order in Council execluding the Union Islands from the
Gilbert and Ellice Islands, Colony
The 1937 Order in Council as to transfer of the Union Iglands to
N.Z. (now administered as the Tokelau Islands)
Selected Regulations relating to Tokelau Islands
The Order in Council as to the Ross Dependenecy
11, Islend Territories of the United States of America
elevant doouments as ©O BeSLOTN Semoe

12, Duteh New Guinea
elevan ocuments (e.g. any new Constitution to be proclaimed
establishing the United States of Indonesia) :

2o

10,
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PACIFIC DOCUMENTS IN MADE UP FILE.

Western Semoa O - in - c 1920 )
; WEST SANOA
" " Amendment) 0 - in - C 1920
" Union Ids (No. 2) 0 - in - € 1925 UNION ISTANDS

British Proclamation including Cook Islds )
in boundaries of N.Z. (1901)

0 - in - € providing for Govt. of Cook Islds;

Fiji Letters Patent 1937 (In Separate Files) ) FIJI
Amendment of 1943 (time) ) These can be
1944 ) incorporated in )
1937 O in C

British Solomon Ids (Temp. Provision) O in C BR. SOLOMONS

1942

|
Proclemation of 1900 declaring Protectorate ;
over Choiseul etc. (to be part of British
Solomon Ids). )
0 in € annexing Birme, Canton etc. %o Gilbert; GILBERT & ELLICE
and ®llice Ids. Colony (1937) IDS. COLONY.
)

0 in C snnexing Ocean, Famming end Washington)
Tds. to Gilbert & Bllice Ids. Colony.
0 in C of 1916, annexing Union Ids to Gilbert)
& Ellice Ids. ;
Union Ids. (No. 1) O in C 1925, ezeluding
Union Ids. from Gilbert and Ellice Ids. )
)

Colony

Agreement smending 1900 Tongan Treaty - 1928 ) TONGA
British Proclamation relaetive to revenue of

British jurisdiction in Tongs

— e e

Queens Regns. prohibiting supply of arms etc. GENERAL

to natives (1893)

and 1910
New Hebrides O in C 1923 !
New Hebrides O in C 1922 (Scheduling
Protocol)

)

|

The Pacific 0 in C 1893, as amended to 1908 ;
% NEW HEBRIDES



FIJI:

GILBERT &
ELLICE ID.
COLONY :

COOK IDS:

WESTERN SAMOA:

TONGA.:

NEW HEBRIDES :

HdJ

ITCAIRN. ID:

UNION IDS:

AUSTRALIAN
TERRITORIES @

1.

IN SEPARATE FILES

Letters Patent of 1937
Supreme Court Ordinance 1875 (extracts)
District CommissionesOrdinance 1876 (extract)

Appeals Ordinance 1903

Native Iaws Ordinance 1917

Gilbert & Ellice Ids. O in C of 1915

Cook Ids Act

Somoz Act

Island Territories Act

Treaty of 1900
Treaty of 1879 (superseded in part)

Supreme Court Act (extracts)

Delegation of Poarers (French High Commissioner
to0 Resident Commissioner
Joint Decision No. 2 (administrative distriects)

The 1914 Protocol

Pitecairn Id Govt. Regs. 1940

Rules thereunder.

Tokelan Nomenclature Ordinance 1946

Union Ids ( No. 1 of New Zealand) Order 1926

NORFOLK ID.

Norfolk Id. Act 1918 - 1938
Proclanation as to commencement of Act

0 in €¢ re Norfolk Id.

Appeal Ordinance 1919 - 1936 (Zee Coynsol for
. / endments )
Txecubive Council Ordinance 5 - 1934

Administration Ordinance 1936

ASHMORE and CARTIER 1IDS.

0 in © placing Ids under authority of €'lth.
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IN SEPARATE FILES (Cont'd)

Ashmore & Cartier Ids Acceptance Act 1933 - 38

ANTARCTICA

Australian Antartic Territory Acceptance Acth
NAURU

Nauru Island Agreement Act 1919

Nauru Island Agreement Act 1932

PAPUA and NEW GUINEA

Papua and New Guinea Act 1949



(1)

(11)

COmpTiTULIORAL STRUCTURE IN PaPUA-NIY GULUEA.

General survey of the islapnd territories uader
Australien administration,

Tne Provisional Territory of Papua-New Cuinca,
(a) Historical development in recent years.

(b) Outline of the Provisicnal asdministration.

Liagram it
Diagream IE
Diagram ITII1
Table A
Table B

(¢) The adninistrative znd judicial agencies of
governnzat, other than those consisting
of natives, operating within each
District or Division.

(8) Hative governmentsl officiesls in native
villapese

(e) Native representatives of nativess



Copyrignt reserved:

(i) Genersl survey of the island territorices under
australian adninlstrgtion.

The Territories of Papua, dorfclk Island «nd Austrelian

satercetica cre "Territories of the fustraiian Gor:nonwezlth"

5

within the meaning of the Australian Ccumonsalth Constitution,

(s}

snd tae Austrslizn Comnmonwealth posscsses plensry QOWEDS of
control in respeet of ezch of tasn, The uoviers of t!
Austealian Cowronwealth are also plenary ir rsspect of the
ntpustt Territory of New Guinsa, except to the e teat thet
they ﬁfe restricted by provisicns of tue "trustesship agreewent's
The "federal" system of goverament which is a distinctive
foature of Australia proper (which couprises She Commonwealth
snd the six Stztes), is aot applicable to tie Territories, znd,
on this point, the ssme rule applizs to the "trust" Torritory
Now Guinea as to Papua, Norfolk Islend snd other Territories.
The Ststes of Australia have no constitutional powsars or
functions in respect of the Terrl orjes. Section 122 of the
sustrelisn Covnnonwealth Constitution confors upon tae
GCommonweslth Psrliament wower to "mske laws for the governn ient
of say Territory', Sir Robert Garran has pointed out thet
its power in respect of Territories is "plenary in SCODE, wnd
extends to all subject matters; the Territories have nothing
enalogous to !Stete-rights’ as to their local affeirst.
This supremacy has boen prinecipally used (Pfce?t in respent
of Austrelien Antarctice) Tor the purposes of (a) establishing
locsl legislative judiciasl and adninistrative agencies in sach
Terpitory, (b) extending to sech Territory aboutl 60 svstralian
Cotiz.onwealth statutes, most of which are therefore avplicable
unifornly thrcughout avstrsiia and its Territorics (The rule

laid down by the Australian Ceomnonweelthn Psrliscent is,



- L - %

nevertheless, that aone of its statutes arpliss to any
Perritory unless it is expressly so appliet, these 60
having been expressly arplied), end (¢) easuring taat there
will be supcrvision snd vltimate administretive control by
the asustralian Commonwealth Govecnront, tarsugh the
Léministrator of each Territory, over the séuinistrative work
end legislative easctmeats of the Territory, but so &s aot
to stifle the implezentstion of local policiss evolved by
ofricicls im thme Territory. (In this respees, the
anstralion system rescmbles that of the Tnived Kingdom,
z1though the compsratively greater closeness »2f Canberra
to 1ts Territorics is sa isportant factor which tends
towards closer control by Ceaberra then by ¥Wiiiehall).

nach Tserritory hes its own constitutional statute,
gince the cnactient of the Papua-iew Cuineca Provisional
Administration Act 1945, the Papna hct snd the New Guines
Act have each becn suspended, but tney have not beea
revealad, snc provisionslly these two Territories are now
being administered as & combined Terrltorys Norfalk
Islsnd and Australisn antarctica esach has 1ts own coastitut-
ionzl statute,

lione of the Australiesn statutes which embody constitut=-
ions for the various Territories embodies a code of law or
(with very few exceptions) any rules of law other then those
waich esbteblish and Getermine the structure and powers of
the prianeipal legislative judiecial znd scministrative
agencies of the psrticuler Territory, By uesans
of local Ordiasnces, however, there has peen introduced
into sach Terrzitory, as its basle systen of lsw, the law of
wngland as medified by statutes of the state of dGueenslande
This basie law has, in turn, beean modified to a considerable

ent by loeal Opdinsnces in cach Territorys

Tnere has been no attempt in Papua=Ne# Guinesa to @odify



native customs, but this docs not mean that the courts can reluse
to recognisc native customg ag loga
ga ©3 most civil matiers (but pob criminai offences) are o
in accordance with native custom whenevor they happen to arise
botwesn ratives in regpect of mative village 1life, 1f the rish

Buropecans are not involved, is Norfolls Tsland does not have a

native population, no siuilar problem srises TLeiCe

(44)  The Provisional Tarritory of Pupua-New Guince.

(a) iistordeal developmwent in recont yenrd,

ot Sty B L § b et = bt | § o T TR A R 1WA B

Defore 1942, tha Teorritory of papua and the mandated farritory
of Wew Guinea cach had a separate Local system of civil governmend
and a separate body of laws, = Although thers #ere diffcreaces 3n
dotail batwien the laws and the governmentel agencies of cach of
these Territories, they werc almost identleal in their geporl
characteristics.  Their eilvil governnsnts (but not tholr lavs)
wore both susvonded carly in 1942 tocanse of invasilon by Jooanese
armed forees. For more than throe yoars the two Territord.s were
combined under o military administration known as the Australisn
ioW Guinca Administrative Unit.
- <]

Baetwoun 29th Ccetober 1945 and 305N June 1946 the military

n. three suecess—

(=

administration was withdrawn from the Territorics
ive phascs, On 30th Qetober 1945 thore was astablished, undor
the Papuas=low Guinen Srovislonal Admindstration et 1945, &
Provisional Administration of # neW provizionally-comblined
Territory, fle Toryitory of Dapua=NeWw Guinen, wiut at Tirst it
administored ordy one Distriet of the Tervitory of Now Cuinea and
the whole ef the Territory of Haplde Sineo 30t June 1946 1t has
administered the whole of the Territory of Few Guinca as well as
the Torritory of Papua, Just as, under 4HGAU, there was ap

iministrative amaleamstion of Panus and Tew Guinea, so also thero

at prosont a provisicnal amalgamstion under the new eivilion

=5

Frovisiooal Admindgbratbiona
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(»)  Oubline of the Provisional Administrabtion.
Nevortheleose s Blierd have basn onlya fow fundamental changes
IS Lrld L e Hve 1L -
f2an th o raralon: cattern, oL povarnnente amongst thom ares

(1) Provisiocnal ~anlgametion of vhe two former forritories, and
Fho o =tabl ishieent of ons Aduinisbrator ang, onc BUNLCME Court,
: N e B e 5 AT 5 S L i 1

main body of dmws af tho twe former Territorics still

o
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nws differently constructed and to Have Gifferant nowers
(VNG 3 i S Tt | et WY pioly o e e - - &
' 14 wrchao Yoy acee d D in New Guinca
ietiong ar:r,:ort‘i 1pe Lo Woctnom Ghiey ace AR Paplin: ok dn e G g TR o
s no Legislatlvye Comnedl dn Papua-Fow Guinga, whereis
= . R el s e et L S ¥ S - abaid

weply o Leglsiative councili in Papua and another in

New Ouincs: logislatlive powers cruivalent to those which proviousty
AR STRLL J'}(.?.? o es e yakos e o 2 = n

By oy i 5 R ¢ e e (temporaril
gastod in the Legilaletive Counells belng noyw v sted amy )

in the Ausvralinn Commonwealth Govirnnont, The following is an
outline of the present systew of zovaronent in Papua=New Guines s
Within Sanua, Sho kaws of Papus contimic to apply, and within
FoWw fuines, the lawe of Wew Gnliea conbtinve bo apply. The
Aastraliing Corn salth Government, howiver, has power to amend or
repeall any law of Papua oF of FNew Tmines and to enact uniform lavig
;

Or PapuasNew Guipnete Do dats the rost lubortant uniforn law

that hoe bowun »macted 18 2 Native Labour Ordinance.

(“ :

aDua~NLy Gulnen has no Leglslatlve Council. The
daipisbrator kowever, possosscs such subordinate powers of
Legishntinge by hepulations ag 18oY have been conferred upon him
“leally by Orginancese

N Papun-lew Gulnca there is onc Adeinigtrator, and one
contral hendguart: rg staff, Lor the whole Territory, instead of two
(one for such of ths two foracr Perritorles) as formerly. Thers
nesy Lowever, not beon a cenplete fusion of administrative machincry.
vourt fron the Adadnistpatory offlclals rast look to the laws of

ninis., Lo e speet of Papung sl ©O the laws of How Guinea in respeet



cfice or

officas thoey hold and bhe posers ond fancbions of eacl: sweh office

My stpuebkips of the ndministrative aschinery oberatiug within

1 froon it L L Joaa S Y T Sy it e = G et T e [ ot
Fapua conbinves be bo @ifferent from thst op:rating in NoOw GRInch

sub Jicty howavers to the dmporsant difference that one &duinistiab

sasiated by a cosbined contral heodguarbers) controls both sots o

—

A Y S o = i O P15 Ly, & i o AR = 2 o ST T e
sdwinlstrotive machinorys and thug has seue chonce of €D=0rcinatcik

Phia svston may goon prova unworkablo, and 16 will then be

nacessary to drnft nudificod laws So oporate throughout Capud=tcw

cuinea ehould it ba decided that the two nre--xisting Territorics
/

are to bo.sowlgauabed pormanently. Hennwhile, all officinls of

both Papuh and Bew Gudnen contimue to be suspended fron ofi'ices e

thaipr officcs are filicd and thoir fuanetions

nd powers arce exercis

ARl

by officurs of the Frovigional Pablic Scrvice of the new forritory

of Pamna-Vew Guinen {(who 5 in vory gnny instances, the same

pergons who, in thalr forasr capaciticsy nre still Uaugpendad™)

y in the lowcr courts, In Papua
thae Papuan eysten of lower courts has Bocn conbinued, and in New
Gnineny bhe systom of lowor conrts of that Turritory has been
contiruad, The Suprene Courts of Papun nud New (rinen e 0o apcob

ivelyy rewmin suspendeds

Ainother chafine 1 tho vesting in the Linister Ifor External

territoriecs, instend of in the wetralian Comnonwealth Governriont
a8 o whole, of the power to issue instructions to the ldainistrato
of Papua=Now Gulnon,

In order to zive o cleap outling of the goacral
charactoristics of tho Administrative :ad judiciasl systems operat-
ing in Papuss=New Guineas thirec Dlagpans ares glven below

In two Bables which arc also given bolow thore nre seb Out,

in 2 very brief way, informaticon as to the Jurisdietion of the

yaricug eourts of Papua=iow QUincTe

A new Suarenc Court of Papua=New Guinca hns hoon cstabli shed

£

-
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b:;(..,.L D thrict Or Divi

“nder the Administrator and his central headguartors there

Lo Ticld Staff in the various Districts (or Divisions) into

e
=
et

which the Territory is subedividcd for administrative and judicial
DIrPOSESe Papun is sub=divided into 9 Divisions and New Guinea

into § Districts. In charge of ¢meh Divigion is a Resident Haglse
trate and of cact District is a Disgtrict Oificer. Wikthin «naeh

Digtrict r Division) bhere are vario:s Localit

vhich is situated a Government Sub-8tation at which an Ass sistant

bag has his saduiiaviers. Suck an Assisvant tag the fudicial

3
[
{471
s
o

=

{

L]

and othor legal vowers of a District Officer or BRegldont fing
48 the case may bhoe it the dlatter has supreme adrninistrative
control of his Distpict or Division, and o3 such ean contrul 1l

the other officocre on his shbafi’y othor than in thelr judicisnl

aacisions, In cach District or Division thore are Patrol Officers,

3

21 powers and perform subordinatbe adminige

e

who possess winor le

=

tpative and, sometimes, judicial funetionse

The lower coupts. as well as the administrative work, of

e

i :

cach District or Divislong are & responsibllity of tha District
Of "icurs and Resident lagistrates anﬂ their stnffse (Sec Tables
A and B abowve), Wone of thoe courts hag d native fdpe.

Rosident liagistrates and District of ficers arve in effeet the
ropresentatives in their rvespsetivo Divisions and Uistricts of &the
dministrator and his central hoeadguartcerss
The powers of o hesident zlgbrate in hie Division in Papua
e adimilar to those of a District Jifilce® in hig District in Hew

- b ! 7 e o e o i i < el S T S 1 U e Lo e
s e The 1929 District Standing inetructions of Fow Glinea

made it elear that the Digtrict Officer controlled the adeinis-
TE

rpabive activitics of 2ll administrative of ficials in his Distriet,

oxcepbs



(iidi)

The medical and hygiene staff of his District. (These

conce directly mnder the Chief Medical OffTicer).
Technical officers (s.g. ongineers) on the staff of the
central administration, whilst performing duty in his
District

Any senior officials from central headquarters (eo.

(ova
el

Npermanent heads" of Departments, the Superintendent of
Police, and the like) and Distriet Officers from othor

Districts, whilst visiting his Disgtrict,

In order to ensure that the District O0fficerts contrel within

hig District was maintained, it was prescribed by these

instructionsg thabs

(i)

(ii)

¢

All compunications concerning matters in his District
(except nedical matters) passing to and from central head=
quarters had to go through the District 0fficer. (In police
matters,also, the District Officer corrcsponded with the
Superintendent of Police in his cupacity as Poliee Inspector
for his District)., No direct cowmunication was permitied
between any junior officer pcrmanently stationed in a
District and contral heoadguartersi except that medical
officers and other medical personnel stationed in a Ristrict
did communicate dircet with the Dircctor of Publie Health,
copies being forwarded to the District 0fficer for
information,

A1l officials on the staff of central heandquarters (other
than senior of flcers, such as the Tpermanent heads" of
Departmentsy the Superintendent of Police, and the like)

had to confer with the District Offiecer hefore commencing
duty in his District, and to furnish the District Officer
with a copy of written instructions concerning such dutics,
No officery not even senior visiting officers from central
headquarters,; wag permitted to give instruetions to any

nabives in a District without the concurrence of the



Distriet Officer§ except tGhat macdica

F
e T Y

of ficers could give
instructions conecerning villages, «tcsy in any medical
emergencys ‘

The administrative powers and functions of ‘a Rezident

G ..- -

Jiegistrate within his Division and of a DListrict Officer thL' his

(3]

-

District derived (a) from instructions ilsszued Lo khim from timc to

Lime by central headquartoers, and (b} from Ordinancese. These

0

furctions may be summarised under the following wery general heaxdingss

=]

(1) Administrative direction and control of 211 subordinate

officials in his Division or Disbtrict.

(i1) The compilation of reports to the Adminmistrator (an Annual

ad

Report and other reports) conecarming the affairs of his

Division or District,.

(idii1) Administration of native afiairs. A Resident ilaglstrate

)

»

or Distriet Officer hag bhe ressonsibiliby of supervigiap
native lifs, especinlly in regard to sanitation and haalth
in native villages, the cxztension of government influence
and control, the purchase of native lands, the economic
development (inecluding agricultvi.l) of native vlillagos,
supcrvision of the recruiting and treatment of indentured
native labour, the taking of the native cengus, the
collection of native tdxes, and like duties

(iv)  Control or supervision of native authoritics (e.g, V.llage
Councillors, and Luluais and Tultuls, in New Guinea and
Village Councillors snd Villare Constables in Papua).

(v) “Control of the police foreces and of the prisons im his

District, in hils capacitios as Folice Inspector and Head
Gaoler in his District.
(vi) The issulng of licences or purmnits, and the making of
reglstrationg, under various Ordirarecs and Regulations,
(vid) Multifarious adminigtrative functions conferred upon him

cither by instructions issued by central headguarters or by
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particular Oesdinances and Regulations or delegations there-

under,

The 1ist given above makes apparent the nocessity for the
FYollowing warning which Brigadier-General Wisdom, Administrator of
Mew (minea, gave to his Distriet Officers on 30th June, 192%5:

"The District Officer must not develop into an office man. Wnile
"he has, of coursey; his magisterial work to do on the station,
"and must exercise supervision over his office staff, as much
"of his time as possible must be spent in the villages, cetting
"into intimate touch with the ﬂétives, learning their customs,
"etudying their characters and appreciating their requiremente.
"Important -tasks, such as action in the case of tribal fighting,
"and serious trouble betwsen willages should, except in
"exceptional circumstances, be conducted by the District Office:
"personally.!

A similar point of view had been expressed to his Resident
Eagistratesby the former Licutenant-Governor of Papua on 16th
Sopte mbery 19 18¢

"T have noticed a tendency among Rosident iagistrates and
"Assistant Resident Hagistrates to regard patrolling as something
Youtside thedir ordinafy Work. This is a misconception, for
"palro‘leg is a part, and a very important part, of their duly,
"since is 1s obvioug that they cannot have 2 persomal knowledge
"of what 1s going on in their Division or District unless they
"ieep in constant touch with the people living in it. in
"casos where a Patrol Officer ig attached to the station the
intention is not to relieve the Resident Hagistrate or Assist-
"ant Resident lagistrate of all patrol work, but to increase wuk: -
tamount of patrolling done by putting two men to do it instead
mof onee If, as must frequently havpen ss...s an officer is

Nalone on a statleny he must by no means neslect his patrol wos i,

"hut should do as mueh as he can even at the risk of negleeting



' Yogher dubties of minor importance, L% is not suggzested that
in every case all other work should yisld to tho patrol, for

“in some cases, of course, the other work should take precede:ice’

(d) Hative Governmental Offiecials in Natlve Villazes.

L.

e i R R eV SR | BT O T
HEEg matives have bHeen 2PpoLntad UL acv as govormachual of

Conrsgtapleg: in New (fulrea as Paramount Tulunaie inlunis (on
? [¥] 26
r
Bulmrais), ordinary Tulbuls and lMedical Tultuls,
A1l these mative offlcials are appointad by the guvernment
ang =y rﬁ‘fﬁhp“b1b es off tha govﬁﬁﬁmwhfq TBJV are notb qpﬁoinﬁgx
by the native village or tribe,

i < I} =

none of the native officials, except Paramount

%

per anmum) dis nalds bul they arve sxemph
from taxes, In Papua, Village Corngbabled are paid for thodr
o |
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services, and arc also exeupt {romn baxed

Disobadience of the orders of a TulbSul 1s not an ofienes; bul

A i 2 TS T e T e 2 5 B e o N
0% sobedience of any lawful oxder of a Viliags Constable in Papus, #x

of & Tuipal 4in the Mandated Torribory. ils an ofvence puanishable by
ine and/or imprisomment. Any unlawful exevclse of aubhority by

witive officials, is alse arn offence In sach Perritory,
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Likewise punishable by fine and/or impriscmsent.
1 Papun, Villasge Constables are comuznded to Mdeal mstly

imd kindly with thoe people" and nob oppress theme and to “obey

the lawful opders" of the Govornment Saarectary and Resident

In the Handated Territory the Luluai (e Knloirail) 1s the

o0

cnlor native govermment official im o vilisge, Tultuls heing his
e ds Cantss. The meanings of “ladualt (oy Mewrat?) snd "Cultnal"
P g Pesheebivelyy Mehief" and Wservant op messepgect, 4 Paramount

is a Tulusl with jurisdiction over several villages situvated

in some specifie part of & Districh. Tultuls of the following kinds
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assist a Luluai (or Kukurail) in the performonce of
(1) Tultuis
(1i) Medical Tultuls
(iii) Patrol lMedicel Tultuls
A medical Tultul must be selected, trained, and recommenqed

by a medical officer or medical assistant bafore he hecomes el

camabe -a
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he medical orderly of the village and ?
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gives effect to all orders for the medical care sna treatment of i
e d -

the natives. A Patrol Mediecal Tultul goes on patrol and gives .

medical care and treatment to the natives of villages visited b?
the patrol.
The 1921-22 Annual Keport for the Territory of New Guinea
summarised as follows the duties of a Luluai {or Kukurai):
"He acts as the representative of the Administration in his
"village and sees that all orders and regulations are observed.
"He 1lg responsible for maintaining good ordery and he reporis
"promptly to the Administration any breach of the peace or
"irregularity that may Occur”o .
A Iuluail (or Kvkurail) in New Guinea, and a Village Constable in
Papma, has general responsibility for law-suforcement in his
village. Amongst his particular powers are the following (the
Territory or Territories being indicated in which each power is
respectively conferred):
(1) He arrests offenders but must, without delay, take them
for trial to the nearcst Resident Magistrate (Papna) or
District Officer (New Guinea).,
(1i) He controls natives ordered by a Residint Magistrate (Papna)
or a Digstrict Officer (New Guinea) to construet or rcpair

certain roads or to burn noxious weeds

o
1=
-

S

In New Guinea, he assists in taking the village census, for
which he nossesses all the necessary powersj and reports

birthe and deaths.



(iv) In Papusa he enforces orders given by a Resident Magistrate
for the plantinz of ussful treesy @.g., cocoanuts
(v) In Hew Guinea, he enforces orders of medieal of ficers and
medical asgsistants for drailnage and fitling, to climinate
mosgquito~breeding watsr (Papua has a wmuch more narrow
provision)
vi In Papua he selects men ns carriecrs for compulsory service
with the poveornuent
(vii) ©Natives are required to make reports to him if they -
(a) are suffering from vencreal disease (New Guinea)
(b) find lost property (both Tery ‘itories), or
(c) kill irespassing pigs (New Guinea)
(wiid He can glve orders to natives (disocedi@nce of suclh crders
consituting an offence) commandirng them tos-
(2) keep the village, and their houses in ity clean and
sanibaury (New Guinea)

(b) remove iaflammable material from the wvill age (both

(¢) segregate sick persons (both Territorles g)

(d) elear a space around the village (Papua)

(e) protect sprinzs and wells of drinking wotor and
render them accessiblo (Papua )( New Guinea had a mors
general orovision reé water=supply )

(f) assemble for medical examination, and, if unecess SERAVE
order to hospital for treatment (New Cuines).

In neither Territory does any Ordinance confer on a Tmluati
or Village Constable any Judiclal functions.
(e) Native Reprssentatives of fa tives.

There has grown up in both Territorics +h beginnings of
“indirect rule®, This bas taken the form of the selecetion by
villagers of Native Counecillors fop thelr village. These Native
Councillors are, in cach Territory, seclected by the villagers, not

appointed by the Government. Their functions and status have not,
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"fishing, otc., water supply, and the evcr=-present question

"of PigS se.es.s One of the greatest difficulties of administrat-
"ion is that, while we really know but little about the nativecs,
"they know very much less about us, And the Councillors may be
"of assistance in removing or minimizing this difficulty, for

"the officer can explain to themy and they cun pass on to the

rast of thc villagey the salient principles of our adminis=-

"Thus he can explain to Councillors, and they éan tell the others
"that the tax does not go into the pocket of the tax=collcctor
"but that it is used to build hospitals, to equip schools, to
"provide for the travelling medical assistants and so forths
"And so with other Government activities. And in this way

"we hope to make them recalise that we do not make them build
"roads nnd carry heavy burdens for our own amuscment, but that
Uthere 1s really some reason for it all; and that, in niné

"cases out of ten, what we are doing is solely for their benefit.
"Administration will be much easier and will go much nore
"smoothly if we can get the natives in general to see what the
"most intelligent of them sece alreadys that we are really

"doing all we can to help them",

Captain W.R. Humphries in 1944 said of the Papuzn systens
"iears ago Village Councillors were appointed nore or less as
"an experiment, but the experimont succeeded and Councillors
"have come to stay. Their value depends very largely on the
"attitude of the liagistrate of the Distriet. If he is sympath-
"etic the Councillors feel cneouraged and can render good
"services if he ig not, they will lose heart and become simply
"a. drag upon the progress of the village".

In New Guinea, Native Councillors have been appointed in

certain areas. The 1926=27 Annual Report reported as follows

concerning the functioning of Native Councils in the liorobe Digtricte
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"There are no hereditary chief's o» hieghly developed native
"organisations in the Territory such as are found in many other
"native counirins, In a portion of the iorcbe District, the
"natives have evolved with the assistanee of the missions a
"'system of village administration which is rzported to be
"operating fairly satisfactorily, In this area,- each village
"has appointed ‘hat might be termed a "willaze council", which
“controls, or aljudicates in matters relatirg to the affairs of
"the village- From these village covaeils g higher counecil
"is elected whiash adjudicates in matters of importance in the
8T8 44cues Those areas zonstitule a very small portion of the
"Territory, "
In the Rabaul ares in Tiew Britain, there has heen establighecd
2 Kivung, or Council of Iuluais which advises the government or
local poliey in native affairs. They even hear disputes betwee:.
natives, but do vo% imprisons buk theip powars in such ecases are
not derived from any Ordinance. Their quagi-j dicial work was
assessed as folloywa ﬁy Major N, Penglase in 1<44: -
YAs on experitent, o system of native courts was inSroduced in
"the Sub-Disgtrict of Rabanl, Administrative Piskrict of New
"Britain, a few Years ago. | Thnse courss had no Jurisdiction
"under the lavs of %he Yerriborys but under supervision they
"dealt WffL miner eivll ecomplaints, There were no legal
" poovisiong fnr the enlorcement of decisions and where the
ﬁcourt could -5t acroce on the matter under dispute it wag
"referred to the conrt.of Native Affairs., In cases where
"supervision was not possible by a Field Staff Officer the
"decisions of the court wore registered in a book which was

"Dresented for inspection to the next visiting officenrn,

The poliey o the presant Australian Commonwenlth Goverament
Va2 Lo cxtabg svna ' Penzthen the systen of Villa-o Councilsa? and to

establish Village Ceusrls with natives at juvdges wharever prectic~b »
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Questions referred for m. 5T )
Statua of the Cffiece of Administretor.

The mutnﬁml, international and politieal mm
of each Territory.

+ Their seversl relationships to tho Auatnlun
Commonwealth and the United Nations.

II. Basie characteristios of internal government
in cach Territory.

III. ted eclassification of Australisn Territories
into two clasees.
Functions, powers and duties of the Administrators.
I. Introduction.
II, LlLegialative functions.

III. The Administrator's duty %o Mwﬂu
muqmumr of" the Commonwealth.

Iv. m from the Commonwealth.
Y. % ouh-tims Canberra to

£ local t1ionary authority.

Yi. “mmm*- functione and nmw
%o ingtitutions and officers in
j and the ealibre of the main officers
.r n- Mitoly Administration.

The Title of the Office of Administrator e of
addressing ite oeeupant, and other omtuhzﬁ to him,
I. Title of the Office.

™ um Introduction as to British and
.m.
2e tor,

Precedence of the higher officers (including Administrators).

e m:u of mgcruo for .g.um
e I '_"""’uﬁugm .ﬂﬁﬂ. of'

II.
mﬁwmmmu




te 1 have bean requested by the /arlismentary Under-
Seeretary for Territorica, ¥r. J.B. Howso, to furmish for

conaideration by the Winister for Territories an (pinion
coneerning the following matters:- '
(t)mcnmuﬂﬂmlzdwhﬁ
Territory of mstralia, tumﬁm
Island and the Territory of the lsland of Nauru
nﬂatmmaadundhmidﬁa
to these Turritories (¥r. Howse ang
sone consideration might be given
mmmm.mmym»
(31) The funotions of the Administrator in sech of these
Territories.
{111) The sitle af the office, the siyle of addressing

its coconpent and other courtesies due to the
Aduinistrators of each of theme Territories.

() e, pites £ Fosioes 12T o M2 e

ef with
_uu) mnzn-u:z opeeisl reference

(a) T™e natere and contents of a Table teo
m

iy
Mh.ﬂmtggd-
mdﬁhuﬁ;

(s}mmag
amm—

m(mmm%

Sgerisass I vien of on Jerthaening

Geyal Yisit). |
2. vhen deternining some of the adove matters, sigaifi-
oBnoe —= on some pOints almost deeisive signifieance ~- should,
I respectfully submit, be attributed to the censtd tutiemml
intersational and politionl statue of the Territories. I
have included in ay OUpinten sowe dlscuseion a® 0 the sintus
of these Territories; snd as & eonsequence I hmve graded them
inte twe elasses as fellows e



Mass I. -

The lorthern Territory of iustraliang and
The Territory of Pspua and Yew Oulnea.

Class 1I. -
The Territery of Norfolk Island; snd
The Territory of Seuru -

.

(e STATES SRS E S ADRIRIEZRS K -
Territory is not expresaly preseribed in, and cannot be
deduced from, Commonwenlth siatutes relating to those Terri-

mﬁﬁtﬁmmﬂrummmum.

: 13

. High Commissioners and the like ean %o deduced from the

Golenisl Regulstione which govern fis Majosty's British
Colenial Service: snd the Commonwealth Coastitution gives
-qama.-u—-. '

4. In dune course there ahould be ambodied in basie
constitutional instruments relating to the Territories
unequivoeoal rules to determine such matters as the status
of the instrulian Commonwealth Uovermment's prineipal admine
istrative reprosentative in each, the courtesies eppreopriate
to his office, She constitutionnl rales whieh determine his
legal sad cersmenisl relationships to other officers ead
institutions in his Territory, and those other constitutional
rules whioh determine his logal relationship with the
Mustrelien Commonweslth Goverament iteelf.

5. Commonwenlth and Territerizl legisiation entrast te
the rdminietrator in esch Territery guite & number of detsiled
powers and funetions, dut moet of thess deteiled powers and
funetions are not in themselvee deternminative of the preoise
status of the offiee of Administretor and do not preseride
the seresenisl honours and courtesics t6 be efferded to him.
6. The politienl deciaions sa to what the status of the
Tarritory and of ite sdmimistrator is te be will eventualiy
be deeteive as o all important eoustitutiensl snd legel
faetors, and your request for information esneerming the
questions referved to me indiestes in itwelf & posstidiissy
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that there may be mude by the Commcawenlth at your instance '
those political decioions shich in due eourse will result i
in legislation demigned %o ombody those decisions.

7. I think it might even now e right to say that the
status of the (ffice of Administrator is of a higher kind

and more homorifie in nmature if -

i) The Territory is im
L AT
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should devolve upon competent depart-
mantal officers. -

8. Later on in this Opinden I discume the constitutional,
international and politieal stetus of these Territoriss; snd
also the constitutional relatiomshipe of Administrator teo
Commonwealth Covernment and of Adminietrator to the Territerdal
- 8 In sooordance with the British pattern the Territories
ean be classsified inte two clusses, eash containing twe
bedng in Clase I.
10. Inherent in the problem of the constiintional relstione
ships of Admindstyator (o the Commonwealth Covermment are
intsr alis the followlng feetors i~
(1) The extent to whiek the Admimistrater -
(n)mmummﬁmu
‘E"‘“m.?.’sm

duotulh.ldm o, and
reprasentative therein of, the Jommonwenlth
Jovernnend:
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{b) but is also scoorded by the Comuonwealth
m:uw.&mhu::am
“: uu?é‘mmmﬁ:rw:“
a0 »sain agen supreme represen
tive in the Territery.

{12) The natare and extent of the delegated and develved
powers which the Administrutor is permitted %o
oxereiss in pursuance of rules atated in legis-
iatien, or in say instruments (ouch as a Charter
of Delegated Fowers) which the Covernor-General
say icsue %o him;

i11) The comsequeniial ti ta vilegos

(411) L n-.mta.rm s pri an
m:mmmuummnm
Administrator.

$%. Inherent in she problem of the consititutional relastion-
ships of sdministrator to his Territory, that is to say, the
legal relations existing ineide the Territory between the
Administrator on the onte hand and the officere and institutions
of the Territory Administration on the other, are inter slis

the following fectors :-

{1) T™he extent to whieh tal hoades within the
tory's idwinistration are begause of their
tum soveral functions and

the Administretor {ree to perform his owm,
Righer, funetions; and

(n)mmtnmmmmwumsm

in the work of t mature institutions,
“nuanummw

2. The verious points suggosted sbove {and in meny instances
dieonssed later on in this Opinion) ere in ny view, although
net evheustive or eonclusive of the questiom, importent in-
gredients in sny legsl er poliey detersination of what is or
aight appropristsly be the status of the Uffice of Adninis-
trator in iwetralian Territoriss.

13« Apart frem theme matiers, sad legal deteils of a oom-
paruble kind, 1% is diffioult in the absence of express
iustralisn logel provieiens ss L0 the proeise status to be
acoorded %o the idministrator %o say exselly what hie sistuas
is. Trom 3 pelicy point of view the nost useful point at
which %o commence an investigatien is the siatus, procedence
ani oourtesies preserided by iaw in reapeet of the Governors




and High Commissioners of British dependencies.

14, The British Coleniasl Begulstions class all GCovernors
#3d High Commiseioners of its dependencies as equal in status,
sxcept to the extent that they are differentiated nsengst
themseives by reference to the clase into which fells the
dependency whioh each goverss, asd LWy the difference in
precedenes snd the conssgquentisl olight differences in
courtesies {(Of course, there are certsin differences in the
prevogative powers of & constitutional kind, snd alseo in
the psreonal rights and 1iadbilities of s legel mature, of
British Govermors who are Viceroye and thoae who &re not:
but these lutter differences do not appear greatly significant
for your purpozes, eeriainly mot at this atage of faguiry
inte the mstiters you referred for epinien).

15, It is difficult, as at present advised, to see why the
prineipsl officer whem the ‘ustrelian Commonwsslth has
appointed to sdninister its two most importemt Territories,
vhich I suggest could appropriately de grouped ss Territories
Class I, should not have the status snd porhaps alse the
$itle bt at sny rate the style of sddress and the rights
privileges and couriesics appertaining, ia Dritish dependen-
eles of aimilsy importence, to the British Covemnor or Righ
Commissioner. later on I also disouss briefly the twe
Territories I have grouped s Territorics Claes IX, and
suggest thet in sach of these two smaller end lees importent
Territories the Administrater might be sccorded o status,
title, style of address, rights, privileges and courtesies
appertaining to the fesident Commissioners in the Dritish
Islande Colony (esch of whanly are lower in status then, sad
are somprised within the Territorial jurisdietion of, the
Pritieh High Commissiomer for the vestern Pmeilie).

6. The devision ss %o status I8, T respectfully sugpest,
net & legal declsion for lawyere (whether myaslf or eny other),
but & deolsion of high poliey whieh it is the Ministerts
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privilege to make. Then mads, and andorssed by the Fedarsl
wwnmmmmwmuwa
legisiative draftanen %0 smbody in law {either by acendnent
of axisting laws or by the snactasnt of new lswe) the cone
sequantial rales asosswary te give lagal substanee %o the
poliey decisions as So stalua.

$7. The resl gholee of poliey is bent revealed, I thiak,
bty & study of the history and legal sSrueture of the British
Colonial Tmpire sad by the applieantion %o iuetralisn eon-
4iticns of the results of that atady.

‘48, If &% this initial stage of your Sammre of office you
deside ic adhepe in & genernl way %o the Eritish pattern in
respect of Covernors of Colonies (at lsest in respeet of =
sustralia’s two madn Torritorise), or, if on the other hend
you decide %o depers from that patiern snd weave one of your
omn, you should, I suggess, arvange to have ambodied in law
the rules thet will be conseguentisl upon your main yoliey
degision. Tou may possikly descide %o pilot through the
Farliasent an iustreliss Territories BDill. At sny rate,
your policy deeisions sz %o the status of Administrators
and related matters should evsantually prove % be determine
‘ative of all ineidentsl legisiation. Soonsr or later ex-
isting lew will need %o be either amended or supplemented
in order to sabody, or conform o, thoms decisions.

19. Jow that there is o Ninister for Territories and =
Vopartsent of Territories it would net be ineppropriste were
matters semparebls to these esbodied in the British Colonisl
Neguiations (ineluding matters you heve roferred %o me for
opinien) smhodied in Mture in ‘wetraliss Territorisl jleg-
ulations. Thess might pevhepe de mede undor o general
Anstrelian Territories iet if sueh u statute were %o be
prssed by the Perlfement. This stetate might econfer power
an the Federsl "zeeutive Jouneil %o make regulstiens for
the purposs 1 bave suggeated, end for other purpomss te be
mmaﬁhmzmm-mwm
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provisions designed to cstablish sa imnstrelisn Territorial
Gerviee, perhaps one possesvisg “unified brenches® similer

to those of the British Colomial Serviee. -
20. Tlecisions of high poliey in respect of atatus and J‘
othsr, coliateral, questions sre a prisary reguisise, dut
new legislation of sone kind or other is nmost desirudle as

soan as these doeisions have deen snde.

e ——— PR s W e———
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21. I am asked for an Opinion concerning fouwr Territories,

and in this comnexion I think it mey de of walve %o classify
them, firstly by reference 36 their respective relationships o
the Australian Commonwealth {(snud, wherever appropriate, %o the
United Nations), snd secondly by reference to the basie cher-
aoteristics of the form of government enjoyed by osch. |
22.  Their seversl relationships to the Commonweslth and
the United Mations are shom in the fellowing Teble =



FUATWISACYH WIY UG GV Q.’dp‘ !qcﬁ
Illw oYy 403
PR v ‘usupng

: "y " ”.a-’%
bou 5505 ToTuns Wyroslubemss ot 35 ani' 35 Movyains SeRLd #% dnya. sy ST
R e SOLUTOOP Q661 61 § LT {9 oypuuwy o 2o 4 O4% UT QeI oﬁz

WAWT ou3 JO VZi uopsees oys Jo uoTewesso; ®) wndw: Jo Lloqpisey ey  pum wadwa ye Rxoagasey (Y1)




I!‘,-.

23. 1In view of the anslysis wade sbove, the feur Terrd~

tories may Ve clsssified am follows with respeot to their

relatienships to the Commonwoalih and the United Nations =
{1} Possessions of the Commenweslth of iustralis -

24. The two Trust Territories are FNew Ouinea and Neurw. ,
25. aidministration of the Trust Territory of New Ouinea hes
been entrusted %o the iustrslisn Commenweslth, which governs
1% in Adniniatrative Union with ene of ite owm Jossessions,
the Territory of Fapua. _ .

26. idministrotion of the Trust Territory of Nemru Islsnd -
has been eatrusted to iis Nritsmale ¥ajeaty, who has arvenged ‘|
for its adminimtration 2 & Trusteeship Condominium under
the United Eingdom, Austrolia snd New Zenlsnd in pursusnce
of an igreement made between the three of them in that behalf,

-mmmummummmml

mmwtmmmuunmr
entrusted with speelsl adsinistrative funetions, dut merely !
becsuce the present idninimtrator was sppointed by it. |
smptrelin temporarily emjoys, in respeet of ite laws and
sininistration, s speolsl positien for so long as the thres
comtraoting Covernments sontimue to agree thet iustrelia ie
to appoint ita Admimimtrator.

27. Tuure Islend ie = Trust Territory held by His Britesnie
fejesty under a Trusteeship Agreenent; and is not & Tervitery
of the Oommonwoslth, although 1% is ens that 1s, &t least

partly, under the comtrol of the Oummemweslth. The senner
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of 1ts administration is determined by the igreementd
between the Governments of iustralia, Yew “ealsnd and the
United Eingdom, each of which is eulled s Contracting Covern-
ment. Although this igresment dated 2 July 1519 (as snoended
by an Agreement deted 3O Hay 1923) is madaly s commereisl
m:mﬁ-mmu,omumu
& phesphete condoninium betwsen them in respeet of the Island,
1t is slso its consiitution. As such it determines by whem
1%s sotual adninistration is % be csrried out, its laws
enuoted, its puhlis finanes prowided and ite phosphate dom
powits worked. Ons of the three Ooatraeting Covernments,
to be mutually agrecd upon from $time to time amongst theme
selves, is to appoint sn rdminietretor in whom vesta the
sfininistration of the Jsland. ¥Ha i3 advised by an Advisery
Couneil of Newrusns snd also by a Represeatative of the
Chinese residents. Anetralis is the Contracting Oovernaent
which happens, by mutusl econsent, 6 heve appointed the
preosent Adninistrator as well am his predscessors. o long
as this prestice sontinues, ‘rdinances wads by him w=ill
roquire comfirmation by the Governor~Jeanerwnl of the Common-
wealth. iUnder the Agresment, however, "title” to she
islend’s phosphate products vests in « Noard of three Conm-
ientioners, ef whon: esch of the three Contracting Governnents
m t“h:;e the Northern Territory,

28. The twe Fosseszions sre/Pepus snd Sorfolk Islsnd.

29. The effieial opinion of the Attorney-Uaneral's Depart-
ment is, I think, that Papgus 8 "not part of the Commonwealth”,
s view sxpressed recently ia Seetion 122 of the Inpus and
Hgs Oulneg Jet 1949-1950; and ite view is, I think, that
the Northewm Territory of iustrelis is "part of the Common-
waalth”. I as wnawre of shether in that lepertnent's view
mmu.wum.am-fmmnﬂ
put ite view would be Whet fowrw Isisnd e net “u part”
thereol .

36. “hether & Territery of the “ommonwealth doen or dees



not form part of the Cormonweslth within She mesning of :
that ters es used in the iustralian Commonwealth Constitu- i
determined by the High Comrt. Although I have not seen ;'
that Department’s files, I believe the offieial view of the
Conmonwealth Attormoy-Ceneral's Uepartnent, first formed in
mmﬂsumm.um'mﬁhm ‘
»Commonwealth® is to all intents snd purposes coincident :
gither with the "Australian mainiand” or with territory |
within the boundaries, and im full ownership, of the mix
Ooloniew at the dste of Federation. These views are not |
decide are logally correct, but they have deen seted upon
by the ‘arlisment snd thus cubodied in Commonweslth legie-
lntion., A o censtitatiousl guestion is invelved the
ratter cannot be fimelly coneluded by legialative provisiens,
as they may not sucoceed in swraounting e challenge on con~
stitutional grounds when and if 5t comes.  Although the cen-
sequentas of the legal acourasy or iasocursey of & legal
theory as to the point may ultimately prove of significence
in the law of the Territories, this is &t present reslised
by fow lawyors. |

31,  "hea Sestion 124 of the Fapus and New Guines Aot 1949
1950 deelared that the Perritory of Fapus snd New Ouinem,
although a Territory of the Commenwsalth, dose mot fers parsg
of the Commemnweonlih, he Graftemsn might slse have intended
te imply that part of 4% was net & Fosseseion Mt was nerely
& Trust Territory, bub, if so, it would seem te have sdded
nothing to the mesning of cther seetions of that Aet.

32. e four Terriilories muy alao He clsasified ae follews
with reupeet te the basic eharesteristies o7 the for= of
internal soveranent anjoyed by ssoh -

{4) Territeries possessing & lLegisistive Couneil sensist-
ing pertly of cleoted and mominated members wsd partly



amm‘. ot:hlohm&nommbm
are in the majority

z)mmmhncmmmwm
\ Parlisnent -

(4s) m woc !n the iustralian Commone
liament -

33 In view of the saslysis sct out in the foregoing pare-
graphs, I suggest, for your consideration, that the Territories
themselves, and consequensly the offieers appointed to admin-
ister their respoctive govemmments, might ressonably be graded
e follows s=

. I deve sasumed that you do mot desire, in response o
your regquset for infermation as Lo the functions of the
Administrater in these four Territories, & leng deltailed
satalogue of their funetions; und thet you desire, rether,
some socount of these of their functiens thet are partioular-
iy reslevant %o their statua.

35.. I» the Terrvitories the Administrater must nosessarily
-mmtmmmmanm
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sdvice, or in comsultation with end with the colladoratiem
amamum.-mwm“
er without non~officisl persems, ia leogisletive Couneils,
Eretutive Coumeils or Advisory Couneiis.

istrator derive from: (a) the legal rules which are esbodfed
in the bodies of low and because of their existence estebe
lish, seintain end eurd the govermment of the Territory; and
{b) the policics which the ‘ustrslisn Commonweslth Sovermment
direets thet he shell implement in relstion to the Territery.
37. Punctions (whieh norsslly are linked with powers and
duties) mey with reason de differentimted inte these that sre
legislative, and those that are execentive, in nature. Your

interent in the latter type of funetions relate, I would think,

o the higher poliey sspeete of the ratter vather then to

the minutise of 1%, and I have tried %o limit myself therefors
to the higher policy aspeets of the executive functions of the
sdministrator. A seloetive spprosch has also been adopted
in rospeot of the sdninietrater’s legislative funetions.

38. e prineipal legislative fwetiens in whieh, in the
Territory of Fapus snd Uew Ouinca and the Torthers Territery,
the idwministrator =11l participete are thoss that it is
Froposed are to be vested, or that are now vested, in the
ieenl Iegislative Comnedl. e thevafore has %o mabe his
most eignificant legisiative contribdution es ehairzen and
leader of heturogoneona groups therein - offieial and nom-
effieisl, elooted and non~eleeded, and, in Fapus snd Tew
Guines, nelive and "™mropeum; the official sembers being in
8 mmjority. The iduinistyater his In ressrve the power af
refueing essent %o legizlation pssned by & majeridy of hie
legislative Counail, or of reserving it for the Jovernor-
Generel'’s assent, fven Af he asvents, the Jovernor-Oenersd
may dissllow 3he lagisiation.

35. tsay an Oréinence eenfere ssberdinete legiskative
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povears -~ %o make legulstione, Orders, Froslamatione and
the like - upsn sither the sdainistrator in Counsil, or
the Administyutor only. If these smdordinate legislative
powers ere eonferrod upon the idministrater in Couneil ihe
- Administrater mast consult his Iwcoutive Counedl, but
umnlly (e.gs in the Territory of fapus and New Suinea) the
advice. :
4G, The best short study of the Junetions of & Covernor
{or sdminietrator) in & Ysgislative Tounell or Dweoutive
Council within & Dependeney is to de found in Vight's Jvolu~

4. In velation to Sorfolk Island, legislative power re-
sides in the Covermor-Jeneral in Council of the ;ustralimn
Commonwoul.th, =abjeet to a yrovision that an Ordinance whiech
i proposcd shall -~ unlese for mome epoeisl roason this
procedure 1o dlspensed with - 1ie for at least 3¢ days before
the Teland's Advisery Couneil, which may within that peried
meke weitten ewggestions to the Administrater conserning ity
and the Adeinistrater «l90 may odd his own obhesrvations, and
then formurd %o the Minieter his obsorvations as well as its
suggeations. The CovermorefSenmeral in Couneil, sfter eon-
sidering thees observetions and suggestions, muy "make” the
Urdinence sither in its origisel form or in en enended form.
42, Verdouws Ordinenees of Norfolk Ilsland have conferred
wpen the Winister, asd less froquently on ite Administreter,
powar %o ensol subordisate logisietion, such e» Hegulatious.
lLoenl Ordinsnees vericusly previde thet ihess swbordinate
enactuente if sade by the sdninietretor are usielly subject
te dissllowanes by the Governor-Jsseral in Coumeil, or by
sne or both Nguses ef the iustralien Josmoswesltih Pardiament,
or slther; end, if sade by the Rinister, by enw or beoth
Aousen of the justr-lien Comwenwsalih nrl fwment.

43« ia velation to fewre Island legisistive power is vested
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in the isdministrater. He preswaadly sxereises it in
eonsultetion with the Roard of Commishaioners, She Naurusns®
diseretion. 7is legislation when mde ie swbject 10 eone
firentlion or dissllowsnos by the Governor-Uemorsl in Counedl
of the iuetrolian Commonwealth. It is importent %o motise
numtuzamawtmmm#'
to ratters of legisintion) to cenforn to such inetruetions
a8 ho zay Teveive from time %5 time frem the iustreliss
Commnwonlih Sovermniat, sid ales ta tTha? sontred of govern
nent revenue and centrel of the phosphate depoaits whieh
m.ummummﬁmhﬁ
long be sxersised i eny msuner %0 which ihese finanedsd
and oomcarcicl eontrels ars hositle.

44, Fower to enmet suloriinate logislation such as lage-
lations hna bean conferred in verious . rdissswces of “sure
Island spun the rdministrator, dut the structure of the
sovernnent on thio Island makes 4ifferentistion detwesn
Ordiannoes exd subordizate legislation to o considezedle
extent unsubstantisl in nature.

~on_oehadf of” Shy Joenoazonlih.

45. The {iret step in sscertaining the legel otntus of
the ideinistrutora in the . uetralisn “erritories in respeet
ﬂmmmmmu--ﬁ _
the pesition in which they sdand in relstion to the iustre-
ijen Commonweslth Government, and a driel conapeetus of
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conforming to the Trusteeship igreement.

46. mmmmummmmum
the Administrator of each of them has besn placed unfer &
duy, in the oxorcise and performance of the powers and
functions thet beleng to his offies,to eenform to such in-
ptruotions me are given to him by the sustralisn Commonwealth
Covernsent .

47. Tﬁ@a@mummmhuun—
and Vew Ouines or im Norfolk Island are to be issued 2y the
Governor-Genersl aeting on the advice of the Federal RExcomtive
Couneil; whereas instructions to the Adninistrstor of the
orthern Territory are o be issued by the inister, and
need not be issmed Lty the Uovernor-Jenersl in Counedl.

48, As it io sufficient that, in general, instrustions to
the rdministrator of Nauru Island de issued by “the Oovern-
nent of the Comsonwealth of iustralis® it would probadly meet
legal reguirements were those instrueticas, exeept those
with respect to the confirsstion or dissllowance of Oréine
ances, issued by the ¥inister; but confirmation, or disallow-
m.dmmw'-Mmuﬁw
the Federal “xeocutive Counmeil.

49. This ansliysis as to the formalities requisite in the
issue of instruotions would seem to indicate that some emam-
ination is appropriate as te the genersl, end also the jar-
tioular, nature of the instructions which are envisaged im
imstrelisn legisiation. Australisn legislation wouid sees
%o require, probably waistentionally, greater formality in
the issue of the greater yreportion of these instructions
than is resuired by Gritish prectice; wheress sstusl sustralian
prestice seens for the moat purt Not e be sanetioned W =
striet applicntion of the legal rules applieable.

5C. The Eritish prestice is, and was, %o issue nct iy »
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Instructions of & genersl maturs. These Instruciious ave,
and were, issued under the Raynl Eign Yenual snd Zignet.
Theae foyal Instructione embody many matters whiok, in respeet
of the wsrious iustrulisn Territeries sre esbodied in Common-
wealth legisiation or in leooal Ordinences; but there are
satters shich either are not, or are not sdequately, provided
for in Comsonweslth legislstion (e.z. the ehemnel of comsuni-
cation So the Crown, rules as to precedense, snnual publice-
ﬁ.ﬂmh,mdmwaml. There
1is no sdequate resson why the Commenweslth shenld much longer
continne to aveid policy decisions on satters of the kind
ensbodied by the United Zingdom Covermment in (1) loyal In-
struetions isswed in relstien to perticular dependent terri-
Sorien, sad (2] Colomial Regulstions for genorsl spplication
te all dependent territeries. ie soon as thosoe decisions
sre sade thay could, and predadly should, be emdedied in
Standing Instructions sddressed to the Administratsr of esch
partieular Territery, sand in Territorial legulations of a
general nature for application %0 sll rustralisn Territeries,
as nay be apprepriate in cuch csse. The Standing Instruotions
istrator to his office. )

51. The existence of these formnl Instruotions would not
absolve sa idsinistrator from eomplimnes with partienlar
iastruotions, even if informal in astuvre, received from the
Bnleter for Territories. However, it would be very desirable
to make this point eolear by inserting in due course in
relevant Commonwealth legislation s formula, similar to that
usually employed by Orest Nritein, enjoindag the Administrstor
(by whatever same his office may be ealled) to emereise all
Shings "hat beleng t0 Bis offiee aseording o the tenoy of
his Temmissieon of appoiatasnt, the laws whieh crented his
offise, the "tending Instructions issued to him hy the Oevermor-
General {whether ssbodied in (rdere made in the Pederal “wee-
uiive Gowneil sr in orders issmed hy the ¥iamlater fer Terrie



&

o S T I

Sories) and sueh lews as may be in Tforee iz or in relatien g

to the Territory frem time %0 time.

52. Iven when exercising powers snd performing funotions
vested by loeal legielation in the Adninistrator of & depen—
dent Territory, the Administrator is constitutionslly not
mammmﬁ-n.waﬁwhh
stractions reeeived from the inetralisn Commonweslth Govern-
ment. In Volume I of hie 1929 edision of "Hesponsidle Gov-
ernsent in the “eminiens”, 3ir irthuwr Nerriedele Xeith (at
p,aumntmmmanmmh
merely an instrument $o exereise powers which the Crowm
cannot, by reason of space, perform in person and he comnot
olsim 0 net againet the express wishes of him whem he rep-
resonts. The poaition of sa idministrator in sn rustralian
Yerritory is similar.

$3« OF course, he say find himself in & minerity in his
mun‘mwmmﬁwm-nmm
um.amammmm-wmm
lian Commonweslth Covernvent mey have 10 be enfeguarded either

by his sxercising such reserve powers ss the Administrator

nay have (e.g. by refusing sssent to an Ordinance or reserving
it for the lovernor-Geseral‘'s plessure); or by soting contrery
0 the advies of his Fxeeutive Council, =& he may 40 under
Section 2} of the Impus sud New Oulngs A0% 1949-1950, in
respoet o the Territeory of Fapua and New Ouines, or wnder
S4. It sheuld of ecourse be borne in nind in this eonnexion,
as in others, that despite any instraction or other eomsider-
ation an sdministrutor, if he keope vithin the law in his
sdministvation, will not be free te carry out those instruet-
ions ete. in eny respeet whish offende against She law of the
ferritery, wnless and wntil thed law i» anended or repsalsd.

55. There were sdwinistrative technigues having & eemtrai-
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ising Sendeney which, in the governance of dependeneles,
have perhape been more noticoable in Cenberra than in londen.
These centrelising sdninistretive procedures at the oentre
of Commonwealth government on the mainland heve done more,
and are more likely %o #0 more, to diminish the statue of a
Territory, and of the idministrator thereof, than the cblighe
tion wiich hie appointment plnces upon him to undertake

' metively the sdvanoement of, and to cosply without queatien
u&.mmméfﬁ%amauaum
Australisn Commonwealth Covermment whome high agent he io.
!li This centralisation say manifest itself to some extent
in Commonweslth legislation, but ite operation is mueh mere
insidSous in the day-to-day operation of Commonwealth sdmin-
istvation. The esteblishment of legislative Councils in
the Territories is, %o some extent, & correetive and is con-
trifugsl in ite nature; but there is slsc required in the
Commonweslth en sdministrative change of hesrt. This may,
perhaps, be best Gemonstrated and impleseated ty -

O D B T S e M,

| ' tions :
t;mwm applicsble

or Thene Chnrters of
: m?t-uo;ﬁum
» : Li] -

seneral

appliontion, iney eouls form



7. The suthority whieh the Adninistreter in én Australian
Territeory exereises over his suberdinstse offieers is not

supported by the exiotence of sny enmetment such as Neg. 105
of the Aritish Colomial Negnistions, which specifies whmt
in & British Celeny "the Sevevmor 1 the single snd suprome
authority reaponsilile te, and representative of, His lajesty.

He is by virtue of his Commission snd the letters Jatent or
Order in Coumeil constituting his office, satitled to the
sbedience, aid, and sesistense of all military, air foree, and
eivil offieera“. I & subordinets officer hesps within the
iettor of Whe Jublip Durvige rdinengs end other lews of the
Territery of fapus and Mew Ouines or other Auatrelism Tervitery
£% might be aiffieult for an idninistrator of Shet Tesvitesy
to enforee peliey SivectSons issued by him o thet suberdinste.
58,  Apart from some gemevel lagsl vule sindler % ieg. 105
mmmmm-umuumum i
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1 suggest, denirvable thet the iustwelisn Cosmonweslth Coverse
ment shonld in all ite setions trest ite Aduinistretor in sil
zattars arising botween hin and any other officer in his Terrie
tory, Bowever important be the iatter, (and seke it plein to
all that it does s0 treat the idministrator) se being in the
Territory “the single and supreme suthority responsidle to,
and representative of ,” the iustralian Commonweslth Government.
8. If you consider that this principle is sound sné thore-
fore to prewail, you may think 1t desirable to deteraine

' whether there may exist in the present legsl relations to
Canberra and to the Administrator, respectively, of (a) the
Publis Serviee Commissioner of any Territezy, snd of (b)
officers in the Territory of Commoaweslth Departments per-
mmmhmmwtummm
partzent and not respemsidle %o the sdministrator so part of
varistion.

60, The strusture of the higher drecohes of the Publiie
Service of & Territony, and the personsl qualificstions and
sdsinistrative , Sechnisal or profossicnal qualifications of
the more senlor offioers of its Fudlie Dervice, sre matters
which would seom t0 be not only in thomsslves impertant matters
Shat merit your sttention on the grounds of high peliey for

~ their om intrinsie importance. They would alss poem %o
heve importance in regerd to the status and funetions of the
Commonwenlith's prineipe) sdninistrative representative snd
agent in the Territery.

1. Ny whatever neme the Commonwealth's prineipal represent-
a%ive therein is %0 be kmown (be it Adninistrstor or mot), he
should be previded in his Territorial idsinistrotion wish an
mmnmm.p«mm
mmmmmnm
%o susble him So concsntrmte upon sadters of high poliey,
generel sxesutive supervision of Tervitery sffeirs, Setormine



mere significant of those of his soelal dutiss ss are of &
public nature, sad sueh speeinl problems as he may think
sufficiently importent to engnge his personsl sttentien.

62, This in i%e turn raises the question whether he sheuld
have ws his chief side some officer of high renk and nature
sdninistrative esxperience who would, although responsible to
him oo Administrator and %o him aleme, de of the ealibre
which in Pritish Colonies is possessed by the Colomisi Seere~
tary, whose responsidility, experience and cepacity is ususlly
of surficiently high a degree to sasure Shat Sn movmel eir-
cunptances he will himeelf bLe appointed in due coursce anm &
Gavernor, usuelly in seme other Eritish Joleny (the geograph-
iexl transliation ensuring that loyalty to the Sovermor he

he serves as Oolonisl Seerstary). '

63+ Tithout pretending to have sound knowledge as %o the
in Austyalien Territorics in the paet, ny resding of history
_han gone far encugh to lead me to think that thelr offfece
has net nlways beon filled by persene who in the Brdtish

Colomisl Fervice would be considered muituble for appeintment =

& Tolonisl “peretary . with & view to possidle future ad-
vencensnt to office as a Colemisl Sovermor. | |
64. In the eivewmstonces it might wall prove advissble to
ersate in lustmlian Territories & Rew offiee, free from any
doubifal historionl assceiations that the offiee of Govers-
nent Jsoretary may possess, with a states snd sslary whieh
would result in men of oalidre being attraeted to the effee;
&t Tiret in open competition betwsen those inside and thees
outeide the Territory's serviee, and later if possidle fves
administrotive and techniesl skilles and expevienee give
promise of rieh fruitien. ’
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65. Tere this policy %o be followed, it would beo not
unuise So find & new nene for the olé kind of effies to
which you may dceide to atdach o new kind of status. If
the primeipal officer is to centinue %0 be called "adadn-
iotrator”, a suitabie name for his chief alde might be
"sssistant Adminietreter”; bdut if the prineipal offieer

be ealled, instend, either “dovernor®, “Lisutenant-Jovernor”,
*figh Commissioner”, or the like, & suitable neme for him
ehief side might woll be -~ asscording to the name chosen for
the prineipal -~ sither "Lieutenact-loverser®, "Administrator®,

‘*asmistent High Commissisner” or the like.

66, 4As an Aseistant Administrator of high ealibre and

mature experionce has already beoen appointed to the Territory
of Fapua snd Yew Ouinen, en initial step has been tsken which
eould lead to the implessutetion of o/poliey of internal sd-
Territories, at leaet — cuoh se¢ that discussed in paragrephs
$2 to 65 sbove.

67. Anslogous to the guestion of how to attraes o high
afftoe in iustralism Territories persone with hMgh aduinis-

trative gualificstions, is the task of attraeting persens

with high professional and technical gualifications.

68. The wmedillingness of provicus Covernnents S0 give
higher statne, sslaries and reosponsibilities to its Admine.
dstretore in the Territories bas & parallel in regard to
the learned jJustiees of the "upreme Courts of ¥R iustralian
Territorics,vho ocontinue te have withheld by the Commonwealth's
AtSorney-deneral’s Nepartment the titles of Thief Justice
and Justics. The latter titles snd styles of address are
in sesordence with these in ‘upreme Sourts of sisiler juris-
Giotion. The vesson for thelr deing withheld in the Tervi-
tordes seens %0 be, s0 fer as ! understand 1%, that all
Judges of Federsl Oourts sre %0 De known ss Thief Judge or
Judge. FHowever, in & sumber of deeisions the Migh Cowrt of
Avatrsliie hes ruled that the Supress Jouwrt of & Territery is



63. There e else a parsllel in the fallure to follow
British practies in naming the ehief legal offiser of & |
Territery as “Lttorney-tensrel® snd Bis chilef sssistont as
"Solieitor-General”.  “Crown law Officer™ sounds in prof-
rather lseks complete verbel purity in o Trust Territory,
beesuse of She retention of the word "Crown®. The sustral-
aven before they had lLegislative Oouneils ef s reprecentative
nature, and while® their populations were quite sasll; snd
the sttormeysfenersld snd Selieitors-Jenerely in iustrelis
today derived their titles, historfeally, from thome eaxly

9
. e

70. The Nritish preetiocs is, in gemerel, to appeint s
Governor to administer the govermment in each Pritish Oclemy;
but whether the offieer eppointed is ecslled Govemmor, Captain-
Oeneral, Migh Commissioner or Vommissioner-Ounersl, he is
classified as o Jovermor im the British Colonisl Negniations
(7.102), ond ineluded in the List of Sovermers ebe. (See 1950
Golonial Office 1ist 5% pp.418-415). |
Tie  The norsal preetice is to sppoint & Govemor %o edadn-
ister suech British Coleny, snd this title is regarded by the
Crown se appropriate whother the Colony has stteined self-
governuent &s & Veninden or is »till & fully dependent or
seni-iepundent Coleny.

T2. It is true that alternative teras have been, and etfll
are. used by Great Nritsin. -

73 Mm,munummmmf

ation of ¥eloya (a8, fovaerly, for the Yalny Stetes), sime & |



ummumm«tmnc
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T4. The term Adminietreator, howewsr, is not fomnd ia modern
tizes in the Dritish lapire =» an alteroative to the term
Governor or High Commissioner. Although esch of them is
now governed Wy o Governmor instesd, formerly there wns, how-
sver, an Adsinistrator in British Hondurss (1706-1584),

Cyprus (1878.1898), Gembie (1843~1900), Forthers Phodesia
{1911-1923) axd Seychellos (1889-1899). Today the situstion
in the "indward Islands ia thet there is & Oovernor-in-Chief
and, under him, on idministrator in charge of the govermment
of sach individuel isiand.

5. It is uwnususl, dut not unknown, for = Licutenant-dovernor,
wnder thet title, %o be charged with the adninistration of o
ma.mm If a GCovernor is not in
office; 1t is umal to provide by law that his functions snd
powers are to be performed and exercised by an “Adninistrater”,
the term ordinarily nsed to deseride an reoting Cevernor or
ioting Governor-Jenersl. Iientsnand-fovernors have, however, -
in the twamtieth cuntury for a period of some years in wo
inetances in '‘ustralian States performed the funotions of a
Sovernor in the sbeence of the latter, o.g. in 7estern ‘ustra-
besn entitied %o use the style of "“szeclleney”.

6. . ¥, Nacgregor, who was Adsimnistretor of Dritish New
Saines (mow Fapus) from 1883 until 1896, desane 1%e Iieutenant-
Sovernor on § June 1996. tir Mubert Surray who ot first was
1se ‘eting-:éninistrator later beenne ! ientesani-Governor of
Fagus and vesained in shet offies until the Secend "orld ter;
i, on his death, lhe iustralisn Comamweslth Farliament
snended the Zppus /gt to grovide for an ‘dministrator of rapus
instend of & [lewtenant-Covermor. | have seen correspondence
from the Sovernor-Senernl dated in the 1930's protesting against
wse of the siyie of Fmeelloney by the lLisusenant-Jovernoy of
Pepue, but no lmvediste setion seens te heve been takem hy the
Cogmonweslth Government, sad | s» unawsre of the leestien eof
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that onrrespondencs. Furthermors, I fiad syselfl mot eon-
the date of its sdoption of thes Statute of Vestminster, is
without the neeeseary constitnticnal power to appoiat, if 13
nm.ammcmmtﬂn
the Covernor-Generel of Cansds hes the conetitutional power
s eppeint licutensnt-Governors of the Conedism Provinses
(1.0, Ztates))asnd, by arrengenent with Nis Najesty, to sceord
aim the atyle of "Iweellency’ just as Wis lsjesty sesns So
have sccorded thet style %o “ir "ililam Nsegregor whem he
wes Licutcnant-Governor of Britieh New Cuinee. The Cansdisn
pattorn sevue not an unreascnable pattern to be ndopted for
sustrelisn Territorice, wers His Najesty to assent to rope
ressntotions froa the /nedralisn Commenweslih Govermment im
that behelf; as I should thisk Heprobably would.
77. & moders trend Geens Yo be to oreate the offies of
High Commiscismer, instesd of Govermor, in snd over Trust
Terrisordes fn the Feeifie. Tme, I en informed by Nr. Neude
of the South Fmeifiec Nescarch Coumoil thet U.2.A, has s Nigh
Commissioner for the Trust Territory of the leeifie Islands,
and by Frofessor Tavidscn thet Jew Zealand hee sltered to
High Commissioner the titie of its former Adninistrater of
the Truet Territory of Vestern Samos.
78. There would eonseguently sppear te de aveilable for
sounideration, on histeriesl grounds, the following ss Sitles
of the highest offies in a Territory i~

(1) sdsinietrator;

(11) Gevermory

(ii11) Lieutenant-Oovermor; and
(4v) High Commissismer (or Commiesieser-Cenersl).

In regard %o the emeller ond less populous ‘uetesliss Tersi-
soriee whish I heve put inte Olass II, Shere might alss be
sonsidered the following $itle, slthough s mmsber of seall
"0rs i= :

(v} Resident Comaiselener.
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TS, Apers frex leras thal arv reiber outdated (e.g.

saptadn-Seseral) ur are pritedly lesully Luppostse (&g
Comsfsalsner ), 2eciistio poosinls sistenmiives o "idminis-
trator' would appear 49 Ly 2iaited %o theer lisled shave.
eould, if it wore dosided %o employ 1%, be validly esbodied
in Commemweslth lsgieletion and wsed in s Territery, after
sdvice hod been Sendorod by the Irime Hinister to that effest

. %o His Esjesty.

8C. legislation would, however, Lu neoesesry %o alter the
title of the office frem “séminiwtralor” o tho chosen alter-
native, sud to presoribe natters relsvant to the new title

wnd states.

81. There may be gounds £y dlsiinguishing the status,

privileges snd eourtesies apperteining te the officer sdmin-
istering the government of one of the two Teyvitories elsssi-
fied by me ia Class II, frem these of the officer sdminister-
ing one of those classified by me in Clase I. lHowever, the
eomparative status of the Territory eannot be $oo minmtely
exandned, boomuse 1% ie a besie fellacy of government, which
the Britiash neuslly heve carefully avelded, to entrust a

person with the highest local offiee, but fail $o give him:
() the setusl support he needs to perform the duties of

his offies, or (b} in relation to his office the status end
the outwerd mysbols of atatus (suoh as rights, eourtecdies

and privileges), whieh strengthen his positien in his Terri-
tery as the soeupant of the highest office in 4%.

L Afuiniatretor-

82. ‘The %itle of “Administretor” weuld appesr, spart fres

- that the Adninistrator sither -

(l)hWﬂrﬂmdum
Aowernore itoerel .
mum(m-a
:-l" mﬂ&i mumm
ﬂm‘-mmﬂmm his
ebsonse from shetever cause: F
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83. in the mecond of the sbove three senses “Administyetor”
seomo to correapond to "lLieutenant-Covernor® as used in

(8) the Provinees of Canada, (b) im Vietoris for a brief
perded while it was part of Wel.%. Just before its sopare !
ation, and (o) in Nritish New Culnes when ite Licutenant J
Governaent of Juesnsland, ond in sustralisn Fapus when 108 |
Lientenant~toverner woa under the Governor-Geceral ef the
Australisn Commanwealth.

dz.Sovemnpr.

84. If the title “Oovernor® were used inetead of “Admihe
istrator”, a8 may well de comsidered appropriate, it should
be arrenged that his sppeintaent be made by His Najesty om
the advice of His Govermment in the Commomweslth of instreliiss
m.umt-mcummm
wonld on this, 88 on other pofats, be in a different eon-
stitutlonal pesition than the Jovernor of an Australian "tate.
85. I7 the title “Licutensnt-tovernor™ were used instesd
n*mm«.uummamm.
the same method of appointment should be followed se if Mis
ofTive were sntitled that of “Gevermor”. in conssguenes,
the Lisutenant-doverncr of mn Austvelien Territery would be
u.awmmummu-ﬁ-u--m
or & Liemtenant-loverner, of sn Awstrelise “tate. (4s @ |
result of fertuitens personal knewledge of reysl prevegative
m-umm.wuuunm
;.n.a.ummmmm:tmm
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Vorlid Tar Il), I rospectfully suggest, despite eertain
offieiel pre-wor Oommenweslth eorrespondence (net now availe
#ble to me) with respect to the use of “His ixoellensy” by
the lieutenant-lovermor of Papua, that in sn ‘ustralisn State
(a) if e licutenant-Governor is net sdministering the gov-
eranent o its "idninistrator” in the adaense of the Covernor,
he is not entitled to the style “His Mweellemey”, but that,
(B) if he is adninistering it in the Governor's absence he
is entitled S0 that style; and that, 1if in n Territeory the
effioe is entitled mot “overnor” but "Tieutesant-tovernor”
and in conseguence & lLieutenant-~-lovernor norsally sdminieters
ists govermment in pursmanee of & constitutional provision
to that effeet, the Licutenant-Jovermor is and should de
entitled Se the style of "Fwoellenpy™.

2. Jigh Commissioner.

86. is there are clresdy Pistriet Commiesieners in the
Territory of Fapus and New Ouises, it would nod de 1llogieal
in that Territory were the chief exmecutive of that Territery
given the title "Righ Commissiomer®. If "High Commissioner”
were %o be uped in iwetrelisn Territories (It is a growing
proetics in respeot of dependent Tewritories sdministeresd by
mm.mmummum
mdﬁnmwnmwmm
toriss under United Jotions trustecship) inotesd of "idmin-
Astrator®, the apprepriate style of address would sppoar to
be "His Ixeellenay”.

87. I en given %o umderstand by Br. Alan Tatt that She
ters “High Comaiseioner® (whioh s I have just seid is growing
in pepularity as the title of office of the Govemnor of
m&twmmnmmm
of that ters, e.g. The High Jommiseioners of the Yederstion
of Nalsyn, the V.5. Trust Territory of the Fasifiec Islands,
the X.Z. Trust Territery of Testern ‘emos, and others) is
onuaing = yprobiem for his Department heesuse of the use of
that term 0 designmte ales the representutives (whe are
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muummunmmwuﬂmj
in sustrelis of Nis Vejesty's Government im the United Eing~
dont. mmuwnumﬂhw
of “xternal /ffaire should be ¢onsulted defore "figh Commise~
foner® esn be put up to Cabinet es & title alternstive o
“sdministrator” in respeet of an iustyslisn Territory.
fgvertheless, it wonlé seem that however confusing may be
the different uses of the term "Nigh Ceamissioner®, those
different uses are in sotual existence at the present tinme.
I suggest for your consideration that the sppropriste ecurse
of motion is for you %o choose detwesn “Adninistrater”,
“Governor®, "lLieutensnt-Joverncr”, “High Comsissioner” or
other term for use in respect of iustralisn Territories sad
then arrange with the Frime iinister snd the Rinister for
m#.w.mm'mmh—-n“
Gemmissioners be formelly determined by Cebinet so that me
m#ﬂmm“mhﬁMhﬁ
minds of the Jepsrtment of ixternal Affairs or say other
83. “Heaiden? Ccomisefomer is & title which posscases
ne Litrinsie pro-ssinence as & possidle ohedoe for Newru
Island and lorfelk Island should it be decided %o sbandon
-sdministrater in regard to all iustralien Territories,
sad replace it by “Covermor® or "iligh Commisaicner™ in
respeot of the twe Territories Glsse I but 2ot in reapect
of the two Territordes Cimss I1. Howewer, it hos behind
it some Sritish colenisi practios, whieh 4ifferentistes 1t
in the Brdtish Solosen Islends Froteetormte and in the
Gilbert ond “llies lslsnde Coloay by () sreseribing selntes
of eleven (11) gune,us agelnst seventess (17) fer Sovernces
sad High Commissioners, (k) secordin: the miyle "His Nemour®
m-mumu~wm*mmmu



Conzissioners, and (¢) deldng the title of a high offieial
who nevertheless administers s territorisal unit whioh io
of less importence then a Territory Tisss I sad is hiswell
responsidle to the British figh Coemissionor for the Fmeifie.
AL Sty of sdiress.

89. Govermore in Britieh Colonisw are cntitled to the
style of "Execllengy”; snd this is so, 7 en informed by
¥r. Baude of the Eritish Colomiel Torvies and the South
faoifie Resesrch OCouneil, even if the title of bis offise
although equivalent to that of Sovermor is net "Covermor"”,
provided that 1t io one of the alternatives recognised by
Begalation 102 of the Pritish Colonis) fegnlations, sueh e
Nigh Oommissioner or (in She case of “omniilond and Tensiber,
evsn Commissioner or Dritish Hesident).

$0. The siyle of sddress at present granted by the fus-
tralisn Commsonwealth to the Administrators is thet of His
Honour, » title whiech iz Dritish Coloniee is roverved for
ainor posts such es Lesident Advisers, or sdministering
conpers tively ninor Serritorial unite eempriasing part of
the territerial Jurisdietion of s Governor or Mgh Commise-
iener; aw in the ease of the Tesident Commissiomer of the
Silbert and liiee Ieolands Colony, vhe comen under the
British Migh Oosmiseioner for the “satern imedfie.

$1. Apart from the use of “His fonowr” ss the style of
,&unummmm,htm
msuberdinate, sdninistrutive offieials in the British Celenisl
impire, the style is uwsuslly fownd in common use in ite
spplisation to Judges of & “upreme Cours; sltheugh in fermal,
bt nol in conmon ussge, it would ssem the sppropriste siyle
for nembers of the izesutive Cowneil, and probebly fer |
92. This felluve 10 gremt te the ‘ustralien “conenwselth's
prineipal represuntative in 1% twe madn Territeries s siyle
which distinguishes him from others whe in hie “orritery’s
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Table of Precedonce are or should be lower thean he, fe 2
suboit, = sitoation which deserves sttention. | ’,i
53. iy resommcndstion for censiferstion by you is that the
mm(mmwm)‘uhmﬁ-x
Cuinen) be graated,after proper eonsulsstion with snd setion
by she irime Minister's Department, the style “His Tweell-
enay 'y and that, if the etyle *His fenour® is retained at
sll for rdministrutors, it be retained only for those of the
two Class II Territories (nssely, Yerfol: Zeland and Neurs

Ialomd) .

94. It may bo maintelined by wome that the Northern Desrde
tory's position as part of “the ConmcowoalSh® (i.e. as belng
enr the meialand, Wt nevertheless nol o Jtete) differentiates
the situstion in rogerd to its ehief effiefsl; bus, if say

 omeh differensintion is desired oo constitutisnal rather tham

on politionl grounds, I would appreciste & further opportunity
to ¢examine znd give an opdnion se %o the constitutionsl basis
of the differentiation.

95, Govermors (iselvding Mg Commtssiencws) of Dritish
Colonies are vatitled te eertsin sslutss fron Ris Najesty*s
shipe of war, and the oceremcnisl eapect of nawal visits fa
te salutes from certain forts and botSeries. I forwssd

Mﬁnmw‘ﬁlmm*b
ulation 12¢ of the Dritish Colenial legulatisas.

36. Fart IX of the Justrelien Nilitery Reguintions, sede
Eilitary ceremonisl, but ite provisions deal sisoet emolus-
ively with the Governor-Uengrul ssd the tate Sovernors

{and of ieers :aministering the Govermment in their stead .
Altheugh there are » few emosptions, such ns those in hegs.
mchimdﬂ)mmmmmm
are 1o b4 given by Sroeps om perwde and by meréa of henser
to, fgtar allp, an offiser sdmimieterfng the govermmsnt of
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“a esleny or territory under fMritish rule by mandate
(s10)ecase within hie sphere of jurisdiction”, these in

Reg. 708 ltsting Mag “tations end thows in ag. 709 listing
forts snd datteries »¢ shish aaluise ere suthorised s be
fived, the whole of Fars IX of the Australion Widitery
Begulations bedly requires revisien in order to exssnd
ﬂl-ﬂﬂ—hmmmmutum-
mente of iastraliss Territories as well as those of the

97. 1 wave not quickly swaiisbie ®o me lhe eomparsdle
iten Cemmoumealth's Ngval lefenve jet and the ity Porge sgt,
and therefore cammot without further time bsing availadle
%o me advise you in detail concwrning lsgsistions made wnder
then %o govern aawal and aiv foroe coremonial; dmt I would
be very surprised indesd were they less in nesd of revielon
98. I suggest that, if and whea you reguest sooh of the
three JServies Dopartments to nake provision in their respoet-
ive bodiea of legielstion om these puduis converning offieers
sdainistoring the govermscuts of  ustrsiien “wrritories, yom
oould not de better then uge the enclosed ippeniiz ".i" as
& guide in soming te ¢ dseision oo 0 what 20 request.

99. Ny recemmendation fur eoneidersticn by you is that
the steinistrasers (whether renamed or not) of the ma pested
two “isss I Territories (mamely, Yorshern Territory snd Japus
and New Guines) be graded with Colemiel Sovermors, snd given,
for instanee, & salute of 17 gume; snd thet those of the two
Class I Territories (mmsely, Nerfolk Teisnd and Mewrn lsland) -
be sraded with the tesidext Cosmis-iemers in the "ritish
Jalemon Isisnds irotestoreie and the Giibert and lliee
dsisnds Coleny cnd given, for insteses, ¢ sslate of 1! sune,
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$00, mmumu-ﬁmum

:-amwlmmu. Owing to lsgk of time
x«mzmmmumummu&

& pracedent of o partienlsy British Coelony.

101,  However, the Colomial Regulutions regulating the

- Dritish Colonial Service provide (Rs. 115+118) inter slis
that “in the sbsence of any special suthority Sovermers will
guide thomeelves by the following genersl Tadle of Colomial
Frecedenes” i

(1) The mu-nﬁdfMMh
Governmenty

m)m»mmi

411 mmmmumsmm-

nes mmm:ﬂldwgm
Ueveral or ALy Viee-larwhaels

{iv) The Chiof Justice of the Jugpress Courds

{v) The Sgrwies (fTjsers i coscand of the “station”
um*mmumm
oy Alr Cosmodorey

(vi) The OColeninl Scoretarys
(vii) ™ Nesbers of the Imecutive Couneily
{viii) T™he comuand of the "statien”
’ W‘wmw“h of Cemmander, ’ifeuten- y
- aab-~Celonel or "ing-Commandery
{ix) The Pnisme Juiges of the Supreme Courty
(x) ™he Prestdent of the leglslstive Councily
{x1) Bembors of the legislative Cownoilp
(xii-xi51) The Upesker and mesbers of the House of Assembly;
(xiv) T™he Chisf Comsissicners, Covernment Agents or
Residents of Provinees:

llnh&tw he latter velng
senior offiodal with a Mhﬁnm
ﬂmmu

(m)hmmamammt
if helew the renks listed in (viil) sbeve,
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$92. Tt would sppesr odviousdy desirsble that =

{1) in rospeet of Avatralian Terrdfory,
erm den upe2 by the Sedarsl Wl
Counadl, snd oither esbudied in Instructiens

*hm or amastzd by the Territorisl
m:gam on instructisus 1 the Common-
vocllhg

{11) eseh Tadle !ul.aav the order 2t ous im the
Brdtish Colomnial lNegulstioas referrod to ebove,
re efapted o the partianler eiroumetances of

ench Terrdtory; |
(411) siater pares dthh oaah entesory, prossdence be
(a) uﬂ‘m Gompatders, to the
raies laid dowmn iun m under the
Tefenoe tets

3} Pai Judges of the Suprame Courd,
- m::f::r:?* S,
as Senior ?m

.h ¥any tu ateer will teke .
precedonce

over the otherss and
(u) mom m of the Pweoutive Couwmeil,
(the mm mg or. if seleries
wzgs qurn-
um«npmmn

(t)mmamwm

Jouneil , to
nmuummmﬁmm

instmotions iesmed in that behall

103« Soverners 8f Rritish Collenies (wmd the term “Covernor®
his effios bo 0 entiiled or entitled instend as High Comme
issiener, ete.) Mave presedence anumget theuamolves sesording
t9 the elams in whieh Sheir renpeeiive eolcuies ore yraded.
Sovernare of asslomies of the scme olase, rank smongst thone
reives in seoordmnss with the selary oseh respectively ro-

ceives.

104. If sueteelian Terriltorios were alaveified, ss I have
suguonsed be Jons, the Tritish rules of precedence as Lo~

Swoen Jovarnors gould sppropristely be applied se Letwesn

rduinistretora (vhether knows by thet, or some other name)

of snstrniisn Terrdtories.

1085, If /metralis evestes i Whe Peture spesinlissd brensh-



e8 of o Australian Territorial Service similar to the
various speelalived "wnified Brasches” of the British
Colonisi Service, such as sn idministretive Serviee, &
legal Serviee, & Wedicsl Serviee, wn Agriewltursl Serviee,
an Rducation Service, a Police Service snd o on, eaoh of
theme Services will heve ite own seniority list.

106. At the present time 1t would sees that, ss between
officera (other taen Aduinieirators, whether knows by that
or some other name) of correspending kinde but from differe
ent mm,ﬁomﬂnﬂmrmm
Mmmunummnmtqm
rossonably de bused upon the following principles e

() mzmmueu-mmmm.
mmwomﬂu

{id) mv-trumnmunnup-m
muunman.
M.ohuthnb-m.

Toe s ey o (El e w*w&.

-luto .
Peddt of the $980 m""ﬂ-'ﬂn offies 1ist).
107. The question as to inter-Territorial precedence of
Territorial officers, other than that of the Administretors,
is one on which, in the sbaenee of special "wnified branches”
of a now /uatralisn Territerisl Serviee, differences of
opinion may exist es to matters beth of primeiple or of
detail, Conssquently slternative solutiens are possible
te this guestion.
108, GOne possible alternative wonld de to uee the same
Table of Frecedence as is suggested far determining intermal
precedence; and supplenent 1t with & rule sueh se T have
miggested in peragraph 106 misht be ndepted fer the purpose
#leo of determining the inber-Territorial precedence of the
Adminietretors. However, other pomsible mt laborious
alternatives, taking very wush tiwe $0 implement, would, of
eourse, be Lo -



- &0 IV

- {m) m-:mm«mmrm mm&mm
- %eries, with the question of mtmmm

~precedence in viewy oy

('b) draw up & unified -—m-u; lut of all ornm
in all Australian Territories.

109. mffﬁoumummmmmtm
paragraph would inwelve a Mmmnzmmm 'j
quu:mmmmntmnmmt. Mnm

mmmm, mtumwwmm-

nmmlmtcrnm'mﬂww :
vice (inclnding It speelalised "unified Branches®).
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1. lmmmuwmmnummmdu-
Seeretary for Territories, Nr. J.0. Howse, to furnish for
considerstion by the Minister for Territories an Opinion

conecerning the following matters:-

{1) The status of the office of Administrator in the
Territory of Papus and New Ouinea, the Nerthern
Territery of Australia, the Territory of Horfolk
Ialand and the Tervitory of the Islsnd of Haurm
as that status is defined in statutes relating
to those Territories (Ny. Howse suggested that

some consideration might be given also to the
British prectice and other relevant considerations).

(ii) The functions of the Adminietrator in sach of these
mmo

(1141) The title of the office, the siyle of

its occcupant and other courtesies due to the
Administrators of each of these Territories.

{iv) The tion of precedence in respeet ¢f the prineipsl
mmm(mmtu '

tors) of these Territori with speeial reference
umronmutm':: oy
{a) ™e nature end contents of a Tadble to
preseribe precedence as between the
senior tive and Judieial
tories seperately, for use for jodal
muﬁh“;ﬂ

{b)} The order of precedencs, applicable outeide
their Territories u'mom
m-nt.momhaumtm-
tordies (The need for de vreced-
hnﬂ‘:-::hﬂ. “-m M

: Royal Visit). :

2. then determining some of the above satters, signifi.-
onnee -~ Gn sone points almost deelsive signifieance -~ should,
I respecifuliy subnit, be attributed to the ceonsiitutional
iaternational and politieanl status of the Territories. I
heve ineluded in sy Opinion sone discussion se 30 the stalus
of these Territories; and as a consequence | mve graded them

inte two classes as follows 1=



Class I. -

The Northern Territory of Australia; and
The Territory of Papua and New Guinea.

Class 1II. -

The Territory of FNorfolk I:lani; and
The Territory of Newru Island.

(B). STATUS OF THE OFFICE DMINISTRATOR.
3. The status of the Mnntwetnm
Territory is not expressly prescribed in, and 'mt be
deduced from, Commonwealth statutes relsting to those Terri-
tories with the same certainty as the status of Governors,
High Commissioners and the like can be deduced from the
Colonial Regulations which govern His Najesty's British
Colonial Service; and the Commonwealth Constitution gives

no explieit assistance.

4. In due course there should be embodied in basie
constitutional instruments relating to the Territories
unequivoecal rules to determine such matters as the status

of the Austiralian Commonwealth Govermment's prineipal admin-
istrative representative in each, the courtesies appropriate
to his office, the constitutional rules which determine his
legel and ceremonial relationships to other officers and
institutions in his Territory, and those other constitutional
rules which determine his legal relationship with the
Australian Commonwealth Government itself.

5 Commonwealth and Territorial legislation entrust te

the Administrator in each Territory quite & number of detailed
powers and functions, but moat of these detailed powers and
funetions are not in themselves determinative of the preeise
status of the office of Administrator and deo mot preseribe

the ceremonial honours and courtesiss to be afforded to him.
6. The politieal deecisions as %o what the status of the
Territery and of its Administrater is %o be will eventually
be deeisive as %o all important constitutional snd legal
faetors, and your request for infeormation coneorming the
questions referred to me indicetes in itsel? a possibiligy
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that there may be made by the Commonwealth at your instance
these political decisions which in due course will result
in legislation designed to embody those decisions.
7. I think it might even now be right to sey that the
status of the Cffice of idministrator is of a hizher kind
and more homorifie in meture if -

(1) The Terri is intrinsieally an importsnt
eonstitu . " sntmu.:m and nu%;

m“‘w to aceept responsibility
and capable of ' it with eredit, with
the vesult that the Administrator is freed to
devote hinsolf to matters of poliey emd to details

(1i1) The Administrator is pluced at the head of & Terri-
torial Administra

of real instead of becoming bogged
dom in detn of routine adninistration which
properly should devolve upon competent depart-

8. umuummxamummuum.

 internationsl and politiesl status of these Territories; and

also the eonstitutional relationships of Administrator to
Commonwealth Government and of Administrator to the Territorial
Administration.
9. In ascordance with the British pattern the Territories
ean be classified into two clasmes, each containing two
Territories -~ the twe larger and more importent Territories
bedng in Cless I. _
10. Inherent in the problem of the eonstitusional relation-
shipe of Administrater te the Commonweslth Government are
inter alis the following fmetors i~
(1) The extent te whioh the Administrater -
e L T s
sush, the supreme suthority in it respon-

sible for ite good governsmes o, and
representative thersin af , ﬁ.Mﬁ
Governnent;
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{b) munu%wmw
Government a .‘m
e m
ﬂﬂi“’mw ¥
tmutumm
tmmammmt-:mcmmmm
powers which the Administrator is permitted %o
exereisé in pursuence of rules stated in legis-
lntion, or in eny instruments (such as a Charter
of Velegated Powers) whieh the Uovernor~Seneral
may issue %o him;
(iu)mmmum-m m_
and courtesies whieh the oy
mxmmnhmum
Adninistrator.
11. mnmm«mmmm
ships of Administrator te his Territery, that i= tc say, the
legel relmtions existing inside the Territory between the
Administrator on the one hand and the officers and institations
of the Territory Administration on the other, are jnter alis
the following factors i-

(i) The extent to which ' heads within the
Territory's tion are bDecaunse of their
experience and basie tiens fully com~-
!:."thm soveral functions and

the Admimistrator free to perform his owmm,
higher, funetions; and

(i1) The extent to whish the Admimistrator is sssisted
in the work of %+ by mature institutions,

“r:mﬁt.;“h uﬁﬂm“
ve
mm’md extent.
12. The wvarious points auggested adove {and in many instances
discuseed later on in this Cpinien) are in my view, although
not exhaustive or conclusive of the guestion, important ine
gredients in any legsl er policy deteraination of what is or
night appropristely be the atatus of the Offise of idminie~
trator in iustralian Territories.
3. Apart from these matters, and legsl details of & oon-
parable kind, it is difficouls in the sbsence of express
Agstralisn legeal provisions as %0 the preeise status %0 be
sscorded to the idminisivetor to say exmetly what his gtatus
is. Frem a polioy peinté of view the most useful peint st
which to commence an investigation 1s the status, precedence

and eourtesies preseridbed by lew in reapeet of the Sovernsrs
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and High Commissioners of British dependencies.
m“mmwmuauumm.m.
and High Commissioners of its dependencies a&s equal in status,
exeept to the extent that they ere differontiated smongst
themselves Ly reference to the elass into which falls the
dependency which sachk governs, and by the diffevence in
precedence and the consequential slight differenees in
courtesios (Cf course there sre certuim differences in the
prerogative powers of & constitutional kind, and also in
the persosal rights and liabilities of 2 legal mature, of
but these latter ut.tm do not appear greatly significant
for your purposes, certainly not at this stoge of inguiry
into the matters you referved for opinionm).

15. It is aifficult, ss at present sdvised, to see why the
sppointed to sdminister its twe most imporsent Territories,
which 1 suggest could appropriately be grouped ss Territories
Clase I, should not have the stetus and perheps also the
title but at any rate the atyle of sddress and the righte
privileges and ocourtesies appertaining, in ¥risish dependen-
cies of similar importance, to the Nritish Governor or High
Comnissioner. later on I also discuss driefly the two
Territories I have grouped as Territoriecs Class II, and
suggest that in cach of these two smaller and less important
Territories the Administrator might be sccorded & status,
$itle, style of sddress, rights, privileges and courtesies
appertaining te the fesident Commissioners in the British
islands Colony (esch of whom are lower in status than, end
are comprised within the Territerial jurisdiction of, the
Brisish High Commissioner for the "estern ifasifis).

6. The desision ae %o stetus is, 1 respestfully suggest,
a0t & legal deelision for lawgers (whether myself or sny other),
msmummmuummu,



privilege to make. Then mede, and sndersed by the Federal
Excoutive Couneil; it will then be the responsibility of
legislative draftsmen to embody ia law (either by anendment
of existing laws or by the ensctment of new lsws) the con~
sequential rules necemsary to give laogal sudstance %o the
poliey decisdons as to etatus.

17. The real cholee of policy is best revesled, I think,
by a study of the history and legsl struciure of the British
Celonial “mpire and by the application to Anstralisn econ-
utm-«mmu-rmm

18. xznmsmmmanmcmu
decide te adhere in u general way to the British psttern in
respeet of Covernors of Colonies (at least in respeot of
Australia’s two main Territories), or, if omn the other hand
you deoide to depart from that pattern and weave one of your
'm.mm,lmt,mﬁmmhm
the rules thet will be oconsequentisl upon your main peliey
desision. You may possibly decide to pilet through the
Farlisment an iustralisn Territories Bill. At any rate,
your pelicy decisione as to the status of Administrators
and related mettors should eventuslly prove o de determin-
ative of ull ineidentel legislation. Soomer or later ex-
isting law will need to be either amended or supplemented
in order to embody, or conform to, those deelsions.

19. TFeow that there is = Ninister for Territeries and &
Department of Territories it would net be imappropriste were
matters comparable to those embodied im the British Colemisl
Regulations (ineluding matters you have referred to me for
opinion) embedied in future in iwstralisn Tervitorial Nege
ulations. These might perhaps be made under » general
sustyalisn Territoriea iet if swoh & sistute wers %o de
paseed by the Parliament. This statute might sonfer power
on the Federal imecutive Jouneil %o meke vegulations for
the purpoes I have mggented, and for other purposes to be
mmn?&mazmmmma_.m
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I asked). This statute might slee include, if so desired,
provisions designed te establich an iustrelisn Territorial
Service, perhapes one possessing “wnified branches” similar
to those of the British Colomial Service.

20, TDeeclisions of high policy in respeel of status and
other, collateral, guestions are a prirmary reguisite, but
new legieiation of some kind or other is most desiradle as

s I el OF S _EL P RAILL S &

21. I a= asked for an Opinion conecerning four Territories,
and in this connexion I think it may be of value to classify
them, firstly by reference to their respective relationshipe to
the iustraliasn Commonwealth (and, wherever sppropriste, to the
United Nations), and seeondly by reference to the basie char-
acteristies of the form of government enjoyed by each..

22. Their several relationshipe to the Commonweslth and

the United Mations are shomn in the following Table -
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23. In view of the analysis made sdove, the four Terri-

tories msy be clessified ss follows with respect to their

relasionships to the Commonwealth and the United Eations :~
(1) Possessions ef the Uommouweslth of justralis -

{2) An sdministrative Union of a Fosscssion and n Trust
Territory - :

24. The two Trust Territories are New Ouinea and feauru.
25. Administration of the Trust Territory of FNew Culnea has
besn entrusted te the sustrslisn Commonwenlth, which goverans
it in Adnimistrative Union with one of its owm Fosseesiens,
the Territery of Fapua. ' '
26. isdwministration of the Truet Territory of Namru Island
has been entrusted to fis Britannic Vajesty, who has arranged
for its sdministration aa & Trusteeship Condominium under
the United lingdom, Australis snd New Zealond in pursuance
of sn Agroemont mede between the three of them in that behalf,
and subjeot S0 the terms of the vrelevant Trusteeship Agreement.
inder this Agreement the ‘ustralisn Commenweslth ia at present
entrusted with specisl sdministrstive funetions, but merely
becanse the presemnt Adninistrutor was appointed Ly it.
sustrolis Semperarily enjoys, in respeet of ite laws and
sdninistration, = apeeial position for so lemg as the three
Centraeting Governnents centinue to sgree thet Justralis ise
to sppoint ite Administrator.

27. Temru Islend is & Trust Territory held by His Srisannie
Sajesty under s Trusleeship Agreement; and is not & Territery
of the Semmonwsalth, although it ie ene that is, at least
partly, wnder the sontrol of the Jommenweslth. The senney
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of ita administration is determined by the Agroesent |
batnmmmqu.hmmﬁ - {!
United Kingdom, each of which is culled a Contrseting Govern-
meat. Although this igreement deted 2 July 1919 (as smended
by an Agreement dated JO ¥ay 1923) is mainly a commereisl
a phesphate eondominiun between them in respect of the Island,
it ie alee its constitution. As sueh it determines by whom
its setusl administration is te be carrded out, its laws
enseted, its publie Finance provided and ita phosphate do-
posits worked. One of the three Contracting Covernments,

to be mituslly agreed upon from time to time amengst them-
selves, is to appoint am Adminietrator in shom vests the
administration of the Islsnd. He is sdvised by an Advisory
Oouneil of Feuruens and alse by s Representative of the
Chinese remideuts. Australia is the Contrecting Govermment
which happens, dy sutual consent, 0 have appointed the
preseat idministrator as well as his predecessors. So leng
as this pructice sontinues, Crdinsnces made by him will
reguire confirmation by the Uovermor-General of the Common-
wealth. Under the Agreement, howevar, “title” to the
Island’s phosphate products vests in e Board of three Comm-
issioners, of whom eaeh of the three Contrscting Governments
appoints one. :

28. The iws Foswessions are,Sapus snd Nesfoil 'Telsnd.
29. The offieisl opinien of the AttorneyeGenersl‘s Depart-
ment is, I think, that Pepus is "not part of the Commenwealth",
& view expressed recently ian Seetion 124 of the Pupus and
Egw Ouines iot 1949-1950; and ite view is, I think, that
mwmmumumcmm
wealth”. I am unsware of whether in that Deportment's view
forfolk Island is, or ies net, "& part of the Commonweslth"; |
but 1te view would be thet Meuru Tsland is net " part” |
thereof .

36. Thether & Territery of the Cenmouweslth dous or does



{
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not form purt of the Cosmonwealth within the mesning of
tion depends upon eriteris which have not yet been finally
dotermined by the High Court. Although I heve not seen
that Nepartment's files, I believe the offieciel view of the
Commonwealth Atterney-ieneral's Department, first formed in
the days of Sir Nobert Garren, is that for this purpose
*gosmonwveelth® ix to all intents and purposes coincident
gither with the “Austrelisn mainlend” or with territery
within the boundaries, and in full owmership, of the six
Gelenies at the date of Pederation. These views are not
necesesarily the views which the Migh Court will ultimately
decide are legelly eorrect, but they have been acted upon
by the Parlisment and thus embodied in Commonwealth legis~
jation. is o eonstitutional guestion is involved the
mattor csnmot be finally comecluded by legislative provisions,
nhwutmhmmcam.apﬁm-
stitutional grounds when and if it comes. Although the con-
ssgquences of the legel acowrsoy or insccureey of a legel
theery as to the point may ultimately prove of significance
in the law of the Territoriea, this is st present realised
by few lawyers.

31. ‘them Seotion 12A of She Fppus and New Ouines Aot 1949~
1950 declared thet the Territory of Papus and New Ouinea,
although & Territory of the Commonweslth, does not form part
of the Commonwsalth, the dreftsman night aleo have intended
%o fmply that part of it was not & Possesoion but was nerely
& Trupt Tervitory, but, if so, it would seem %o have added
sothing to the mesning of other ssetions of that Aet.

32. The four Territories mny a2lso be classified se follows
with respest %o the basie vharseteristies of the foras of

internal governnent snjoyed by esoh -

(i) Terviteries possessing s legisisvive Coeneil consist-
ing portly of eleeted and nominsted membors snd partly



of official members, of which the cofficial members
are in the majority -

(4} Muummummwi
Farlianent - '

B) Tervitories without a : £ § but '
(jinsn - anafuh ve Coumeil, possess—

33. In view of thu anelysis set out in the feregoing pars-
grapha, I suggess, for your consideratien, thet the Terrvitories
themselves, and eonseguently the officers appeinted to admin-
a8 follows i

34, 1 have asaumsd thal you do med desive, in reaponss e
yozr raguest fov infereation as to the functicns of the
administrator in theee feur Terrviteries, & long delailed
eztalogae of their funetions; and that you desire, rether,
sone secsunt of those of their fumstions that are particulsy-
iy valevant S0 thelr atadue.

3%5. In the Twrritories the Admimistrator awst nceessarily
exereise hie pewers sod perfors his funetisne and duties %0
& considarable extent through his suberdinetes or on their




sdvice, or in comnsultation with snd with the collaberation
“mﬂmmﬂﬁmnww.dﬁurﬂ;ﬂi
or without mon~officisl persons, in lLegislative Couneils,
Executive Comneils or Advisory Counells.

36. The more formsl elemenss of control over the Admin-
mmm:(-;mmmnm-nmu
in the bodies of law and becsuse of their existence evtnd~
m.mummwaetmmm;m
(unmmmmmmﬁmt
directa that he shall implement in relstion to the Territory.
7. m{mﬁummunmm
-mtwnamummmmmmzm
 lssisistive, and those that are exeeutive, in nature. Your
mnmmwumuaurma,xmm.
to the higher poliecy aspeots of the ratter rather then to
the minutine of it, and I have tried to limit mysell therefore
to the higher policy espests of the exeoutive functions of the
siministrator. A seleetive spproseh has sleo been adopted
in respeot of the Administrator's legisiative funetions.

1, legislative funotions.

38. The prineipsl lsgialative funotions in which, in the
Territory of Fapus sud New Ouines and the FVorthern Territery,
the Admindgtreter will pastisipate are thoss that it i
proposed are to be vested, or that mre now vested, in the
iessl logislative Council. fie thevefors has %o make his
most signifiesnt legisletive contribution as ehairman and
leader of heterogenscus groups therein - offieial and non-
offieisi, eleeted and nen-elected, and, in Fapus and New

» = jJoricy. he Admindeseater has ia reserve the power of
refusing assent to legisiatfon passed by & majordty of his
mmm_wu-mut&mm
Sanersl’s sssent. Fvem if he assents, the Jovernor-ieneral
39. ‘Seny sm Ovdinence eonfers suberdinate legisletive
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powers -- $o maks Resnlations, Urders, Proclesations snd
the 1ike — upon either the Adninistrator ia Counedl, er
the sdministralor only. If thess subardinete lagislative
Administrator mst consult his ‘weeusive Oounedl, but
womelly (€.ge in the Territory of Dupus end New Guines) the
advice. i

40. The best short study of the funstions of a Jovemmor
(or riministrster) in o lLezislative Counefl or Exesutive
Gouneil within = Depesdensy is %o be found in "ight's Jvolm-

i
|
ihe Lesisimtive Cowmail, ¢ amell =t enlishtening

41. In relutien % FNerfolk Tadand, logislative power re-
aides in the Covormer-Gemeral in Council of the Austrsiisn
Commonwealil, sablieet to & provigion that an Ordinanes whioh
is proposed anall « unless for some epecial reasea this
Frocedure is diepensed with - lie for st least 30 dayes bafore
She Islendts Advisory Council, shich mey within that perSed
then forward to the Xinister his obserwations as well es its
suggestiionn. The Oovermer-Seneral in Oownedl, after con-
Ordinence eithor in 1%s eriginal form or in an emeaded form.
42, farisus Ordinenees of Morfolk Isiand have sonferred i
upen the Muister, sod leas fregeently ca 1% Adnindstreter,
powor %o emmel swhapdinate leglalation, mash se Negnlatiens.
anastvente if nnde by the tdniaistrater are nwaslly subjeet
%2 disellovence ty the Scwvermer-Gemeral in Coumeil, or Wy
e o both Heeses of the Justreliss Gommonweslth PaxdSanens,
or either; and, if sade by the Ninister, by ene or both
fioumer of the Aostrelien Conmenveslth url lement.

43. h%ﬁmzmxmmhw
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in the idminietretor. le prosusedly exereises it in
consultation with the Roard of Commissioners, the lsuruans'
mmﬂmmkmmhuw.nm
diseretion. His leogialstion when made is subjeet %o cone
_ firmation or dissllowsnce by the Governor-Oensrel in Council
of the iustrelisn Commomweslth. It s important So notiee
alse that he is under a duty {(which nesessarily must extend
%0 satters of legisistion) to comform to sach instruetions
as he may receive from time to time fyom ihe sustyeiien
Commonwealth Covamwnens, and oles ¢ ket conirel af govern~
ment revenue and control of the phosphate deposits which
vosts in the Soord of three Commisusionere appointed by the
three Contracting Uovermmeats. Tegislistive powers cannot
long be exervised in any svanner %o whieh these finaneial
and comuarainl oontrels ars hoatile.

44. Yower to comel subordimate legtalation sweh am Negae
lations lme bewn conferred in verdous (rdincnces of surn
Island upen the Adninistrator, dut the struoture of the
government on this Island makes 4ifforentiation hetween

Ordineness snd subordinmte legisistion to = consideredble
m-—n-maum. '

45. The firet step in sscertaining the legsl status of
the idminietrators in the sustralisn Territories in respeet

of their respsetive executive funetions thorein ia to note
#he positden in which theyy stand in relation to the sustrs-
lisa Commonweslth fovermment, end s brief eenspeetus of
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of the British Commonwealth of Hations (Jjust
as Gueenslend previously had to de), the Common-

-—muhmmmim m:t,r. that of

econforming to the Trusteeship Agreement.

46. One featurs commen to these four Territories is that
the Administrator of each of them has begen placed under a
éuty, in the exorcise and performsnce of the powers and
funetions that belong to his office,.to conform o such in-
structions as are given to him by the iuetralian Commonweslth
Government.

4#7. These instructions to the Administrator in either Ffapus
snd Few Uuinea or in Morfolk Islsnd are to be issued by the
Governor-General seting oen the advice of the Federal Xxsoutive
Couneil; whereas instructions to the idministrator of the
Northern Territory are 0 be issued by the Minmieter, and
need not bde issmed by the Governor-General in Counedl.

48. As 1t is sufficient that, in general, instructions to
the Administrator of Neuru Island be issued by “the Jovern-
nent of the Commonwealth of Australis® it would probably nmeet
legal requirements were those instruotions, execept those
with respect to the confirmation or disesllowence of Ordine
ances, iseusd by the Ninister; but confirmation, or dissllow-
anew, of the idministrator's Ordinsnces requires setion by
the Federal Ixeeutive Couneil.

49. This snsiyeis es to the formalities regquisite in the
issue of instructions would seem to indicante that some exam-
ination is approgriate as %o the gemeral, ané alss the par-
tioular, nature of the instructions which sre esnvissged in
instrelian legislation. Australisn legislstion would semm
0 require, probably snintentionally, greater forselity in
than is required by Nritish praotice; wheress setusl Awnstralian
practice sesms for the mest part met te be sanetioned by &
striet appliention of the legal rales spplienble.

so. mmmmu.mm,utmmmn
mmmmu-mmmm



Instructions of e general mature. These Instructions sre,
snd were, issued under the Royal Sign Manusl sad Sigaet.

These Hoysl Instructions embody memy matters which, in respees
of the various suvetralisn Tervitories are embodied in Cormon-
weslth legisletion or in local Urdinances; but there ave
matters which either are not, or are not adequately, provided
for in Comnonwealth legislation (e.g. the chennel of communi-
eation to the Crowa, rules ss te precedence, annual publics-
tion of enmetments, exereise of the power of pardon). There
is no adequate resson why the Commonweslth should mueh longer
continue to avoid pelicy deeisions on matters of the kind
ombodied by the United Kingdom Government in (1) Reyal In-
struotions isswed in relatien to particulsr dependent terrie
tories, and (2) Colemisl Regulations for general application
to all dependent territeries. As soom as those decisions
are made they could, and probsbly should, be embodied in -
Jtanding Instructions addressed to the Administrator of eaeh
partioular Territory, and in Territerial Negulations of &
genersl nature for appliomtion %o all Australisn Territories,
s nay de appropriste in eseh case. The Standing Inatructions
istrator to his office.

51. The existence of these formal Instrustions would mot
abselve an idministrator from complisnes with partieular
instructions, even if informal in nature, received from the
iinister for Territordes. However, it would be very desirsdle
to make this point clear by inserting in due eourse in
relevant Commenwsalith legisiation o forsmla, similar to that
ususlly employed by Oreat Nritain, enjoining the "sdwinistrater
(3y vhatever name his offiee may de ealled) %o smereise sll
things that beleng te his office secording %o the tener of
his Commission of appointment, the lawe which created his |
otfiee, the “tanding Mnstructions issued to him hy the Governor-
Genersl (whether exbodied in Orders made in the Pederal Txee-
mmmnummwmmmm
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Sories) and such laws as may be in foree in or in relation
to the Territory from time to time. o
vested by locsl legislation in the Administrator of o depen-
dent Territory, the Adminietretor is constitutionslly not
frec to exercise and perform them in & way contrary o in-
atructions roceived fyom the Australisn Commonwealth Govern-
ment. In Volume I of his 1929 edition of “Hesponsivle Cov-
ermment in the Teminiens”, Sir Arthwr Berriedale Keith (at
P81} points cut that the Governor of & Crown Colony is
merely an instrument to exeroiss powers which the Crown
cannot, by ressen of space, porform in person and he cennot
clain to mot sgainst the express wishes of him whom he rop-
Territory is similar.

53« Of course, he may find himself in s minority in his
Executive Couneil or Legislative Couneil on some partieular
satter, in which case the poliocy deeided upon by the iustra-
mmnmawmuna:mamr
by his exereising such reserve powors as the Administrator
may have (e.g. by refusing assent $o an Ordinence or reserving
it for the Uovernor<Ueneral's plessure); or by seting contrary
to the sdviee of his ixeoutive Cowneil, ss he may do under
Section 23 of the Jopus snd Vew Juinss Act 19491950, in
respect to the Territory of Fapua snd New Ouines, or under
comparable provisions elsewhere. .
54. It should of eourse be borne in mind in this eomnexion,
as in others, that despite any instruetion or other sonsider-
stion sx Administrator, if he keeps within the law in his
sdministration, will not be free to earry out these instruet-
fens ete. in say respeet which offends sgainet the law of the
Territery, wnless end watil that lew is amended or repealed.

e “" A Aanie f" | ~1

55. There wers administrative tevhniques heving s sentral-
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izing temdency whieh, in the governsnce of dependeneies,
have perheps beem more noticeabls in Csmberrs than in lendon.
These centraliging administretive procedures at the centre
etdmlﬁ;mtnthmmm.m
and are more likely to do mure, to dininish the status of &
Territory, and of the Administrator thereof, tham the obliga-
tion whiech his appoiniment places upon him to underiuke
actively the advancement “'o;:sgmw withont gueatien
with, the genmersl polieies and particulsr deeisions of the
sustralisn Commonwealth Government whose high agent he ia.
56. Thie contrelisation may manifest itself to some extent
in Commonwealth legislstion, but ite operation is much more
insidious in the day-to-day operation of Commonwealth sdmin-
istration. The establishwent of loglelative Counecils in
the Territories is, to sone extent, a corrective and is oan~
trifugel in ite nature; but there is slso veguired in the
Conmonwealth an administrative change of hesrt. This may,
‘perhsps, be best demonstrated and implemented YWy -

)%uunrtnumum;.
m necompenied
iﬂmw‘
muwm

(1) rustralisn Territories Regulations applicable
mur to isustralian Territories;

tu) muhzdmz.muw
W officer

{(b) A Charter of | Fowsrs in the
exercine of the Administretor
-uu-uumma:uu
without referense te | .-:;M
that he eonformed (o sueh express
inatreetions as o Fy that he
aighs frem the
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part of the iustrslian Territorics
Regulations. (During the second
Forid Yar tharters of Telepated Fowers
were issued by the Governor-ileneranl
the §.0.9. of the A.I.T. (mﬂ' Tast)
and the A.J.7. (Malaye); end, at a
inter stage, by the Commsnder-in-Chief
of the A.N.Y, to the 0.0.0.'s of his
two areies and his three Amy Oorps.

SRR _' _ .;._ .::?." LA __'.. . QLTS LS .' an
mm nhthht |
fied Branches” such as those for administre tIv
medioal, forestry or legasl officers, and the nn

57. The suthority which the Administrutor in sn Australian
Territory exercises over his subordinete officers is not
supported by the existence of sny enaotaent such as Neg. 105
of the British Celemial Negulstions, which speeifies that

in & British Coleny "the Govermor is the single and supreme
aunthority responaible %o, anéd representative of, llis Fajesty.
He is by virtee of his Commission snd the letters Potent or
Order in Couneil oconstituting his office, entitled te the
obediense, aid, snd assistanse of all militury, sir foree, snd
elvil officers”. If » subordinete officer heeps within the

letter of the fyblie Servige Ordjnenes and other laws of the

Territery of Papus and New Cuines or other instralisn Territory
1% might be diffieult for an idmintetrator of that Territory
te snfores peliey direetions issued by him to thet swberdinate.
58. Apart from seme genevel legel rule similar e Neg. 105
mentioned above, and indecd even should it be snacted, it is,



I sugoest, desirable that the iustrelisn Commonweslith Govern
ment should in all its actions trest its Adninistrater in all
matters arising betwsen him and any other officer in his Terrie
tory, hovever imporisnt be the latter (snd sake it plain te

all that 1% does s0 treat the iduinietrator) ss being in the
Territory °the single and supreme suthority responsidle o,
and representative of,” the Australisn Commonweslth Govermment.
59. If you consider that this principle is sound snd there-
fore to prevail, you may think 1t desiradle to determine
vhother there may exist in the present legal relstioms to
Canberrs and to the sdministrator, respectively, of (a) the
Publie Serviece Commissioner of sny Territony, sad of (b)
officers in the Territory of Commoawealth Departments per
forming their duties in the Territery for the particular De-
parinent and not responsidle to the idministrater as part of
his Administration, snything which in the future may esll for
60. The wtrueture of the higher brunches of the Publie
Service of a Territory, and the persensl guelifications and
sdsinistrative , technicsl or professional qualifiestions of |
the more senlor officers of its Fublie JService, are matters |
mmmuumwnmmm;
that merit your atlention on the grounds of high peliey for |
their own intrineie importance. They would sise seem %0

have importance in regard te the status end funetions of the
Commonwenlth's prineipel administrative representative sad
agent in the Territory.

61. ly whatever name the Commonwealth's prineipel represent-
ative therein is to de kmown (be it Admintstrator or mot), he
should be provided in his Territorial sdsinistretion with en

hmmumﬁunmm-du‘lm.
gonerel exescutive supervision of Territory affsire, determine
.mmmmuu.umwmammmn
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the work of his “mecutive and legislstive Couneils, the
mmtuma'mmnuunmun
public nature, and such apecial probisms as he may think
sufficiently important to engage his personal ettention.
62. This in its turn raises the question wheother he should
have as his chief side some officer of high rank and mature
adninistrative experience who would, slthough responsible to
his as Administrator snd to him alome, be of the ealibdre
which in Dritish Colonies is possessed by the Colonial Seore~
tery, whoss responsibility, experience snd cepseity is ususlly
auxmmm.m“mmtnm-w
cunstonees he will himself be appeinted in due course as a
Sovernor, ususlly in some other British Colony (the geograph-
ical translation ensuring that loyaliy to the Governor he
serves will mareh hand-in-hand with the efficieney with whish
he serves as Uolomial Seeretary).

63. Tithout pretending to have sound imowlodge a8 to the
qualificetions and cepeeitiss of the Government Seereteries
in sustrelien Territories in the past, my resding ef history
hes gome far enough to lead me %0 think that their office
hes mot alwaye been filled by persone who in the Nritish
Golomnisl Service would be considered smitable for appointment as
& Oolomial Seeretswy with a view to possidble future ad-
vancensnt to offiee as a Colonisl Oovernor.

64. In the ciroumstences it might well prove advisable to
sreste in sustrelisn Territories a mew offiee, free from sny
doubtful histericanl assceiations that the office of Govern-
sent Seeretery may possess, with s status and selary which
would result in men of ealibre belng attrected to the offiece;
at riret in open compotition beitween those ineide and those
outalde the Territory's Service, and iater if possible frem
adniaistrotive and techniesl skills snd experisnee give
pronise of rieh fruitien.
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65. Yers this pelicy to be followed, it would de not
unwise $o find a new name for the old kind of office to
which you may deeide to attech & new kind of status. If
the prineipal offieer is to continue to be oslled “Adedn-
istrutor”, a sulteble name for his chief aide might de
"Assistant Administrater®; but Af the prineipal offieer

be ealled, instead, either “Governor”, "lieutsnant-Governer®,
"High Commissioner”, or the like, s mitable name for his
chief aide might well be -— according teo the nane chosen for
the yrincipsl -= sither "Lientenant-Governor”, "idministrator”,
“Assisiant High Commissioner” or the like.

66. Ae en Assistant Adsdnistrator of high oslibre end
sature cxperience has alreedy been appointed to the Territory
of Fapus and New Juines, an initial step hes been taken which
could lead to the implementation of & poliey of internsl sd-
ministration in esch Territory -- or in each of the twe main
Territories, 8% least - such as that discussed in pavegreaphe
62 to 65 adbove,

67. Analogous to the question of how to attract to high
office in iustrslisn Territories persons with high adwinie-
trative qualifications, is the task of attracting persons
with high professional and techniecal gualifications.

63. T™e uawillingness of provicas Governaents %o give
ietrators in the Territories has a parsilel in regard to
Territeries,ehe contimue %o have withheld bWy the Commonwealth's
Attorney~-deneral's Depurtment the titles of Chief Justiee
and Justice. The latter titles and styles of sddress ave
in aecordanee with those in Supreme Courts of aimilsr Juris-
diotion. The resson for their being withheld $a the Tervi-
terdes seens %o de, »0 fur as I underatend it, Dat all
mammumuum-nmupc
dJudge. Vowever, in & number of decisions the Mgh Cowrt of
mmmmumtmmr—mc.mu

1
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B9t & Federal Court.

69. There is clso = parallel in the failure to follow
British precties in naming the ohief legal officer of &
ferritory as “ittormey-General® and his chief assistent as
rSolicitor~Cenerel”. “Cromn law Officer” sounds ia prof-
essionsl ears an office of inferior status; snd in addition
rather lacks complete verbal purity in a Trust Territory,

-m-ﬂﬁ-Mdﬁum*m'. The sustrsl-

asisn Colonies had Attorney-Gensrals and Solieitor-Generals
even before they had Legislstive Counells of o represeniative
aature, snd while. their populations were guite small; and
the Atterneyslenernlé and Solieitorsdeneraid in /ustralie

79. The British praetios i», in gemerel, to appoint a
Sovernor So administer the government in esch British Colony;
but vhether the officer appeinted ie cslled Governor, Captain-
OSeneral, High Commissioner or Commissioner-Uenersl, he is

elassified as & Covernor in the Nritiesh Coloninl legulstions

(%.102), end inoluded in the 148t of Governors ete. (Jee 1950
Golonial Office List ot pp.412-419).
71. The movmal prectice is to appoint s Jovemor $o admin-

. dster snch Dritish Goleay, and this dtitie is vegarded by the

Crown s appropriate whether the Coleny has attained self-
government as & Deminion or is otill & fully dependent or
T2, It is true that alternative terme have been, and still
are. uwsed by Great lritedn.

73: Por emample, there is a Migh Oommissioner for the PFeder-
etion of NMalaya (as, formerly, for the Felay States), sise &
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High Coamissiomer for the Vestern Pseific (exolusive of

the Colemy of Fiji).

74. The term sdministrstor, however, is not found In modern
tirgs in the British Mmpire as an alternative %o the temm
Governor or High Comnieeioner. ilthough esch of them is

now governed Wy a Soevernor instesd, formerly there was, how-
ever, an Administrator in British fonduras {1786-1884),

Oyprus (1076-1898), Gumdie (1843-1900), Northern Shodesis ‘
(1911=1923) and Seychelles (1889-1899). Today the situatien
hmwmmuhtmunm_
and, under him, an idninistrator in charge of the govermment |
of each individual islend. |
5. nu-n—x,mmuu-.m-m
under that title, to be charged with the sdministretion of &
Governnent in & British comntry. If a Sovernor is mot in
office, 1t is ueual to provide by law thet his funotions and t
powers are to be performed end exercised by an “Administrater”,
the term ordinarily used to deseride an roting Covermor or
ioting Governor-General. Licutensad-Govermore have, however,
in the twentieth century for s period of some years in two
instances in iustralian States performed the funetions of a
Governor in the sbmence of the latter, 0.g. in Vestern iustre-
lin, and (ueunslsnd; and whilst seting ane Oovermors they have
Muumummmcw.

76. Or. ¥. Naegregor, who was Administrator of Dritish New
Guines (now Yapus) from 1588 wntil 1896, becsne i%e Lfoutensnt-
Governor on 6 June 18096. Sir Hubert Murray who at firet was
its ‘eting-idminietrater later becane lLisutenant-Covermor of
Fopua and remnined in thet office wmtil the Seeond Yorld Wer;
but, on his desth, the sustrelian Commejwealth Parlisment
aneuded the ippus Agt to provide for au ,dministretor of Fapus
instead of o Licutenant-Govermer. 1 have seen correspondenee
mwwumhmtmumm_
use of the siyle of ixeelieney by the Licutenant-fovermor of
Papus, but no immediate setfon seens £ have been taken by Whe |
Gosmonwealth Government, sad 1 sn usaware of the loontden of
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that sorrespondencs. Furthermore, I find syeelf not cone
vinoed that the Aiustrelisn Commonweelth, especinlly sinee
the date of its adoption of the Jtatute of Yestminster, is
without the neesssary constituiional power to appoint, if 1t
so desires, a Licutensnt-Govermor of ite Territories (Just ad
the Governor-iencral of Censds has the constitutional power
to appoint lLieutenant-Sovernors of the Cansdisn Provinces
(i.0. States) and, by avrengesent with His Najesty, to mccord
hin the atyle of "Ixeelleney”, just ss His Ve jesty seens $o
have accorded that style %o Sir Villism Naegregor when he
was Lisutenant-Govermor of British New Guinea. The Cmnadian
puttern seonms not an unressonadle pattern to bhe adopted for

. smstrelien Territories, were His Nejesty to mssent to rep-

resentstiona frem the iustralisn Commonwesltih Covermment in
that behalf; as I should think Hoprodably would.

77. A modern Strend scems o be %o create the offiee of
Bigh Commiesioner, instend of Governor, in snd over Trust
Territordes in the Pacifie. Thus, I em informed by lr. Haude
of the South Faeifie Hosesrch Councdl that U,.5.4, hes & High
Commissioner for the Trust Territory of the Facifie Ialands,
and by Frofesmor Tavideon thet Sew Zealend has sitered to
High OSemmissioner the title of its former Adninistrator of
the Trust Territory of Vestern Samos.

78, There would eonsequently appear to be svsilable for
eonsideration, on historiesl grounds, the following as titles
of the higheet office in a Territozy 1~

(1) sdministrator:
(1) Governor;
(i11) Lieuntesant-Governor; end
(2v) Wigh Commissioner (or Commisadcner-Oenersl).

In regerd to the smaller and less populous ‘ustrelian Terri-
tovies vhish I have put inteo Class II, there might alse be
eonsidered the following title, although s number of swall
ars and heve been governed by Governors and High Commission-

oF® -
(v} Restdant Commissioner.
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T¢. Aspert from terms that sre rether ocutdeted (e.g.
Captidn-Goneral ) or sre probably leeally frepposite (eugs
Cemmiusioner), reslisiic poscible sltermetives %o “Adninise
trater” would spposr 30 be linited to those linted sbove.

. One of the titles limted im the lsst preceding parsgreph
sould, if 4% were deaided to employ 13, be wslidly embodied
in Commonweslth legisletion and used in a Territory, after
sdvice had been teondered by the rime Finister to that effeet
to His M¥njesty. '

80. legislation would, however, be¢ necosssry to slter the
title of the office from “Administrator” te the chosen alter-
sative, and to preseride vatters relevent to the new $itle
and statms.

BY. Thore may be grounds for distingnishins the status,
istering the governmment of one of the two Terrvitordes classi-
fied by me in "lses II, from those of the officer adninister-
ing one of those classsified by me ia Clase 1. Howewver, the
comparative status of the Territory esmnot be teo aisutely
exsnined, beeanee it iv a basie fallasy of govemment, which
the British usually heve cerefully avedded, to entrust &
person with the highest looal affice, dut fail %o give hdm:
(8) the setusl support he needs to perform the duties of
his offiee, or (b) in relation %o his office the status and
the outward symbols of etatus (suoh as rights, courtesies
and privilsges), which atrengthen his position in his Terrie
sory a8 the occeupant of the highest offiece In it.

82. The title of "Administrator” weuld appear, spart fyem
ourrent Austrelisn Territorial preetice, te have signified
that the Administrater sither -

(1) is '




or thereof. T™his iz an
be the correet ptation %o de givem %o

83. In the second of the sbove three senses “Administyetor.
secms $o correspond to "lLisutunant-Jovernor® as used in

(s) the Provinces of Canada, (b) in Vietoris fér u brief
perdod shile 1t was part of N.5.%, Just before its separ-
ation, and (e¢) in Eritish New Guines when 1ts Iicutenant-
Sovernor was in certain respects under the Govermor and
Government of Queansland, end in iustralisn Fapus when its
Lientenant~Uovernor wss under the Oovernor-ienersl of the
sustralisn Comsonwealth, '

de. Sovernor.

84. I the title “Governor® were used instead of “Admine
istrator”, as may well be comsidered appropriate, 1t should
be srranged that his appointment be made by His Najesty on
the adviee of His Govermment in the Commomweslth of sustralis;
and, in consoquence, the Covermor of an ‘ustralism Territory
would on this, as on other points, de in a different con-
stitationsl position thean the GCovermor of sn justralisn State.
85. If the title “Licutensnt~Governor" were used instesd
of “sdministrator®, ss was formerly dene in iustralian Pupua,
the same method of appointnent should be followed as if his
effice wore entitled that of "dovernor”. In conseguence,
the Lieuwtensni-Uovernor of an sustraliss Territory wouid bde
in a different constituitonsl pomition than either a Governor,
or a Lisstenant-Governor, of an ‘uetrslisn State. (As a

- result of fortuilous personal kanewledge of reyel preresative

mhm_m.mwnunw
4:0,8. %o His Vweelleney the Sovermer of ‘meensland befere
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Yorld War 1l I respectfully suggest, despite certain
effieial pre-war Commonwealth correspondence (not now availe
able to me) with respeet te the use of "His “reelleney” by
the Lisutenant-Covernor of Fapua, that in sn imstralian State
() if & Licutenant-Governor is not sdministering the gov-
eranent as ite “Administrator” in the absenes of the Governor,
he is not entitled %o the style “His ‘weellemey®, but that,
(b} if he is sdministering it in the Covernor's absence he
is entitled to that style; snd that, if in s Territery the
oifiee is entitled not “Wovernor” but "Lisutenant-Sovernor®
and in consequence & Lieutenant~lovernor normally sdminieters
its government in pursuance of & constitutiemal provisien

to that effeet, the Licutenant-lovermor is snd should be
sntitlied te the style of "Exeellenpy”.

86. is there ere slresdy Mstriet Commissioners in the
‘Territory of Fapus and Few Suimea, it would met be illogieal
in that Territory were the chief exeeutive of thet Territory
given the title “High Commissibner”. If "NHigh Commissioner”
were to be used in isstralisn Territories (It is o growing
pragtice in respoet of dependent Territories sdministered by
mm.whunmum
parts of thoe globe/ especially in respect of dependent Terri-
tories under United Natione trusteeship) inetend of “admin-
istrater”, the apprepriate siyle of sddress would appear to
be "His txecelleney”.

87. I am given to understand by ¥r. Alan Yett that the
tern “High Oommissiemer® (whioh ae I have jJust said ie growing
in popularity as the title of office of the Govermner of
dependencies thet are not romsessiens in the narrew semse
of that term, e.g. The High Commissioners of the Pederation
of Malays, the U.3. Trust Territory of the Facifie Islande,
the H.Z. Trust Territery of Yestern Sames, sud others) is
m;mt»mmtwﬂhﬂﬂ
that ters to designate slse the representstives (whe are
really inbassedors) betwesn the different selfegeverning

'_‘I]!‘h b - -




units of the Pritish Commonwenlth, e.g. the High Commissioner
in sustrelia of His Vejesty's Govermment in the United Eing-
dom. In the eiroumstanees, it is obvious that the Department
Soner® cen be put up to Cabinet es a $itle alternative to
*Adninistretor® in respeet of sn iustralisn Territory.
Hevertheless, 1% would sesem that however confusing may bde
the differont uses of the term "High Commissioner®, those
different uses are in sotunl existemve at the present time.
1 suggest for your consideration that the appropriate course
of netion is for you to chooes detween "Administrator”,
“Sovernor®, *"lisutenant-fJovernor-, “High Comnissioner* or
other term for use im respect of iustralisn Yerritories and
then srrunge with the Frime Eianfjeter and the Ninister for
selves of , say, all persons eslled either Governors or iigh
Commissioners be formelly determined by Cabinet so that no
eonfusion neod exist okiwor-nosroex in the future in the
minds of the Depsrtment of Externsl Affairs or any other

88. “leeident Commiseioner” is e title which possesses
ne intrinsic pre-eminence ns & possilble sholce for Naura
Island and Norfelk Island should it be declded to sbundon
“sdministrator” in regard to all Asustralien Territories,
and replace it by “Covermor® or “Nigh Commissiomer® in
respect of the two Territories Clase I but not in respect
of the tws Territoriss Class II, However, it has behind
1% some Pritish coloenisl praetiee, whieh ¢ifferentistes it
in the Bristish Selemon Islends FProtectorate and in the
Siibers and ¥llles Islends Colony by (8) sreseribing salutes
of eloven (1) gme as ageinet eeventemn (17) for GCovernors
and High Commissieners, (b) secordin; the style "His Yemomr”
in pisce of that of “iweelleney” for Oevernors and High
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Commissioners, and (e) being the title of & high offfefal
who nevertheless sdministers s territorial unit vhich is

of lass importence then s Territery Class I saé is himself
responsidle to the British Migh Commissioner for the Zseifie.

89. mhmmm-num.mnﬁ
style of “Zxcellency”; snd this is s0, I am informed by

¥y, Esnde of the Eritish Colonisl Sorvice smd the South
Pacific Researeh Coumell, even if the title of his office
although equivalent to that of Sovernmor ie not “Govermer”,
provided that it ie one of the sliernatives recognised by
Regulation 102 of the Nritish Colomisl Hegulations, sueh as
mmn(ummcmmm.

‘even Commissioner or Dritish Residens).

90. mm«m_nmﬁmﬂwu*
traiisn Commonwealth to the Administrators is that of Nis
Honour, a title which im British Colonies is reserved for
ninor poste such as Nesident Advisers, or administering
comparatively miner serritorial units comprising part of
the territerial jurisdiotion of s Govermor or High Commise-

“doner; am is the sase of the Nesident Commissiener of the

Gildert and ¥lliee Isiands Colony, who comes under the

$1. Apart fyom the use of “iiis Nomour” as the siyls of
address of thess few cemparatively semier, but nevertheloss
subordinate, adninistrative officinls in the Fritish Colemial
Sapire, the style is uneually found in common use in ite
spplication to Judges of » “upreme Oowrt; slthemgh in formal,
utnthmw'nmmhmum
for members of the Fxecutive Counedl, end predebly for
nembers of the Logialative Coumell sise.

92. T™his fallure to grant te the iunstralien Comsonwealth®s
whieh distinguishes him frem sthers whe in his Territery's

|
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Table of Precedence are or should be lower than he, is I
submit, » situstion whieh deserves sttention.

93: Sy reoommendation for consideration dy you is that the
Administrators (whether ressmed or mot) of the two Class I
Territories (namely, Vorthern Territory and Papne and New
Guinee) be granted,afser proper consultation with and setion
by the Prime Ninister's Jepartment, the style “His iweell-
eney”s and that, if the style “His Fonour® ia retained at
all for rdministrators, it be retainod only for those of the
twe Class II Territories (namely, Serfolk Island and Neurs
Islsnd).

94. It may be maintained by seme that the Northern Tersi-
tory*s position ss part of “the Commonwealth” (i.e. as being
on the mainlend, dut neverthelees not & Siate) differentistes
the situation in regerd to its ohief officinl; but, if any
ﬂWkWuMﬂﬁ“nﬂn‘M
en politiesl grounds, T would spprecinte a further opportunity
$o exemine snd give an opinfon =s o the constituiional besis

of the differentiation.

shipe of war, and the ceremoninl sspect of navel visits is
earefully ragulated aud observed. They ars elso entitled
%o salutes from certain forts end batteries. I forward
- hereowith as Appendix "A” the salutew precorived under Reg-
ulation 120 of the Privish Colonial Negulations.
96. JFert IX of the ‘weizniisn Nilitery Negulations, made
under the ‘ustralian Cosmenweelth [ofenge jgt, deals with
military cevemomnisl, but ite provisions deal simcet emelus-
ively with the Jevernor-laneral and the “tate Governors
(and officers sdminietering the Govermment in thelr ateed).
nmn-!n(-ﬁ-a:um.m-umnm
679(iv) and 696(11) which indieste thet hemours ond salntes
are to ba given by trecpes on purade and by guards of honcur
te, fster alils, an offieer cdmimistering the govermmeni of



-“u

“s eolony or Serritory under Pritish rule by mandate
{8i0)assse within his sphore of jurisdiction”, those in
Reg. T8 ilsting Flag Utations and thoss in Neg. 705 listing
forts and batteries ot which salutes are authorised to de
fired, the whole of fart IX of the iustrelisn Nilitery
negulations bedly requires revision in erder to extend

{te provisiens to cever officers adninistering the govern-
ments of susivelisn Territories ss well ss those of the
97. I have met guiekly aveilsble $o me $he comparable
lisn Comnonwealth's Niavel Defence Aet and the Alr Jorce iet,
to meo advise you in detail concemning Regnlstions made under
thenm to govern navsl end sir foree ceremonial; but I would
be vory surprised indeod were they loes in need of revisiom
98. I suggest that, if and when you request each of the
three Serviee Uepariments to make provision in their respest-
ive bodies of legislation on theve points comeerning officers
sdainistering the governments of iustrelisn Territeriss, you
eould mot de better than use She enclesed Appendix “"A™ as
2 guide in ecming to o decision as to what So reguest.

99. Ny recommendation for considerutiom by you is Shat
the Administraters (whether remamed or mot) of the suggested
two Clasa I Territeries (namely, Nerthemn Territery and Fapus
and New Uuinea) be greded with Colenial Govermors, sad given,
for instenee, = sslunte of 17 gune; snd That those of the two
Cinss I7 Territories (namely, Sorfolk Isiand and "awrw Islaad)
Islends Oolony and given, for instence, s sslute of 11 guna.
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100, mmuoﬂummmmu&c@w
is determined by lcesl enactments,. Cwing te lack of time
for scerch I have been umeble pm . yot te provide yeu with

& precedent of a particular British Colony.

10t. Hewever, the Colonisl Regulations regulating the
Sritish Colonial Scrvice provide {(Rs. 115-118) inter slis
thet "in the absence of any speelal suthority Governors will
guide themselves by the follewing general Table of Colonial
Frecedange” i~

(£) The Governor or other officer administering the
Governuents

(11) ™e Ilieutenani-Jovernorj
(i11) The Sarvice Offiscers in comusand of the "station”,
Af not under the renks of Recp-Admiral, lnjm
Saneral or Alr Vice-larshalp
(fv) The Chief Juatice of the Suprane Courds
(v) The Service Cfficers in connand of She “station”,
if not under the ranks of Commodore, Nrigadier
oz Alr Commodore;
(vi) T™he Colonial Seeoretary;
{(vii) The Zesbers of the Ixeoutive Counasily
(viii) The Service Cfficers in comnund of the "station”,
if not under the ranks of Commender, Lieuten-
ans-Selonasl or Ting-lommander;
(ix) T™he Puisno Judges of the Supreme Courty
(%) ™a President of the Llagislative Couneils
{xi) Members of the lLegislative Couneily
(x13-x134) The Speaker snd mewbers of the Fouse of Assenbly;

(xiv) The Chief Conmissioners, Government Agents or
Residents of Provinees:

{zv) The Selieitor-Genersl (Thet is, where there is
slse an Atterney-Ueneral, the latter being
& senlor offielisl with a mt in the Pxecutive
and Legisintive Oouneils); '

(zvi) The Servies Offleers in commend of the "station”s
if below the vanke listed in (viii) sbeve.

T}
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§02. It weuld appesr obviously desivuble that -

{1) i rempect of sustralisn Territory, @ '
Table be 4 upon by the Federel ixecutive
Couneil, and either enhodied in Instyuctions |
approved shereln or enacted by the Territorial
ltdgnm on instructions from the Common~
woalths

{i1) each hbl.o follow the st out in the
Brisish Colonial Regula referred to above,
as mn-a to the partieulsr um of
m Territory;

(B35 1 I&Mu& 1 be
) o 1 eategory, precedence

{a) Service u-nlm

n:tnuumn uluﬁo
ant; :

(h)l’du Judges of the Supreme Court, 1
nur:il‘ thlrm&:r't

in w mtth-hm-lnm

103. Governcra of Writish Colenies (and the term “Governer”
covers svery officer edainistering the govermment, whether
mcﬂi“h'uuﬂuﬂw;ﬂuﬂﬂ Mﬂluum
issioner, ete.) have precedence emomget themselves secording
to the eclase in whieh their reaspective celonies are greded,
Governors of celonise of the same olass, rank amongst them-
selves in sceordunce with the salary each respeotively re-
cedives.

104, I setralian Territeries were slessified, ae I have
suggested be dene, the British rules of precedence ss be-
tween Governore eould sppropristely be applisd ss betwean
Mtﬂtmmumwm\.nmmma
of swstralien Territories.

108, nmw&-ummm-ﬁ

|
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®s of ss iustrelion Territorial Serviee similer to the
various speeislised “umnified Brenches” of the British
Colonisl Service, such ae an Administrative Nervice, o
Legal Service, & Medieal Serviee, an Agriowltursl Service,
an Rdugation Serviee, amn”m“nﬂmm. eash of
these Services will have its own seniority list.
106. At the present time 1t womld seem thet, ns detwoen
officers (other then Administrators, whether known by that
or aome other name) dMMhﬂme&- _
ent Territories, the rules as to their respasctive precedence
mﬂnm-nuutm-m'ﬁ.mmunt
reasonsbly be based upon the following prineiples 1~

(1) mmummm%.@m '

tion of their respective Territories; or, if

the Territories aure of the same classification
TN s e Srbaiie ve tS eV
o
naﬁmmmmwm.'
(11) T™hat officers be desmed to be of the ssme kind
mumunnMMﬁn,
08, z'tu;i'w oy otm m d’ bﬂ‘m on
uu-;u.

mdﬂd_ E’uwu in
,.uﬁm 1990 Brdtish M m mi)o
107. The questien ss to inter-Territorial precedence of
lerritorial cificers, other tham that of the Administrators,
is one on whioh, in the absence of specisl "“unified branches”
of & now suatralisn Torritorial Service, differences of
opinien may exdei me to matters both of prineiple or of
detail. Conseguently alleruative sclutiens are possible
to this gquesiion.

108. Cne possidle slternative would be %0 wes the same
Table of Precedense as is suggested for determining internal
prevedenes) sod supplement 1t with a rule such as T have
suggested ia pavsgreph 10€ mighit be sdepted for the purpose
siso of determining the inter-Terriierisl precedence of the
Administrators. fewever, sther peasible btut laboriouns
elsoruntives, teking very mok time to fmplement, would, of
eourass, be o -



- As) Mnmmiu in all four /ustralian Terri-
torien, with the guestien of inter-Territorial
precedence in views or

(b) éraw up & wnified seniority list of all officers

" in 811 justralien Territeries.
109, m%% alternatives meationed in the last preceding
peragraph would invelve a tremendous smount of work and teke
© quite a subatentisl pericd of time to implement. They would
_ mﬁmm‘.. however, that ultimately they would provide
a segure Mmt basis for sa Auetrelisn Territorial Ser-

vice (including its spoeislised “unified Nranches").




