


LAW REFORM.

EXPOSITION OF THE NEW BILL.

The Premier, in the House of Assembly, ab
9.48 on Wednesday evening moved the
second reading of the Law Reform Bill. He
was received with cheers, and said aithough
he oould have desired a more favourable
opporsunity than that time in the evening of
moving the second reading, when the IHouse
and the Miaistry were sired, they ought to lose
no time In placing the measure before the
House and the publio, He was particularly
anxious to do thig, because there were
all  sorts of suggestions made as

‘regarks the sincerity of the Ministry, and

particularly as regards the sincerity of a
humble publicservant, the Attorney-General.

- Whenever a lawyer began to talk abous law

reform others commenced tosneer. History
proved that all pgreat law reformers—of
course, the Government did not pose as that—
had been lawyers, and had done what they
could to improve the condition of the law.
(Mr. Archibald—They would put every
other fellow 1n gaol, wouldn’t  they ?
Laughter.) That would olear the atmo-
sphere, It was said that the Govern-
ment did not intend to bring 1n their Law
Reform Bill when they announced it, but now
that they had brought it in it was said that
they did not intend to press it on. But they
did intend to press it on, and to let the publio |
Eee who were on the side of law reform and who
werenot. He would not engage 1n any slabo-
rate or academic disoussion, but would avoid
as far as possible ussless historical references,
They intended as far as possible to make law
moresynonymous with juscice—(EHear, hear)—
to do what they could to make 1t more simple
and less costly—( Hear, hear)—and to thatend
they desired in some degree to attack the
wmonopoly of the =avenues or approaches
to the Law Courts which existed
ab present. They believed in trades
unionism. Lawyers had the most pow-rful
trades union in the world praotically. , (Hear,
hear.) They had a cloge corporation. '  “They
had special privileges, and whilat the Govern-
ment believed in vthe continuance of the Cor-
poration and the maintenance of some of 1bs
privileges they did undoubtedly believe in the
moreace of rensonable facilities for admission
o this corporation and for the abolision or
curtailment of some of the privileges
which wera enjoyed to the advantagse
of the members of the corporation
and to the disadvantage of the
general public. (Hear, hear.) So first of all
they intended to provide means whereby men
might become lawyers without subjecting
them to unnecessary delay or unnecessary

cost. (Hear, hear.) They desired to give |

an opportunity for fair competition amongeb
those who in a proper way proved they were
gualified for admission to the law., They
thought the present mode of admission too
lengthy, too costly, and too elaborate,
with the result that there was a scale of
charges for recouping & man’s original outlay,
which would not be necessary under other
circumstances. At present no man could

‘become a lawyer unless, prior to articling, he

passed the Senior Public Examination, and
etsher served for five years, and got a Uni-

versity certificate of baving passed a |




certain examination, or served for three
' years, and took the degree of LL.B.
‘When he went so be articled he had to passno
‘Senior Public Examination, and he expected
the praotice which then prevailed was similar
' to that whieh prevailed when 5he other legal
‘members of the. House, excepy Mr. Ash, took
p the professicn. ‘I'hey simply obtained a
%rﬁﬁﬁam from a Judge of the Supreme
‘Cours that they were not le:s than sixteen
yeare of age, and he vhought some certificate
- wag granted readily esough in those times as
‘%o moral character. (Laughter. Mr. Ash—
When a Judge did net &naw much aboub ib,
perhaps. Laughter.) There wore advansages
0 doubt from being arsicled &t an early age.
(Liaughter.) At any rate they served five
.years, and had not to bother about atten-
‘dance ab University lecsures. They made
- themselves ussful to their employers in their
respeotive offices, and at the end of the term
went Dbefore the Board of Examiners,
‘who put certain questions to them
~end satisfied themselves of the oan-
_ didate’s general knowledge of law and
- admitted them. Considering that that was
' the plan adopted with reference to every
Judge of the Supreme Court and every
Quean’a Counsel of the present day, and all
~the leading and senior members of the Bar,
there was no doubdt whatever that that
. practice gave satisfaction, and no evil
vresults followed. As regards the Qhief Jus-
tice the examination in his case did not
comprige, he believed, more than a couple
of questions. And who had been 1n-
| ;iured by it in the slightest? (Hear, hear.)
I'he publio had been able in the natural course
of things to discriminate between the good
lawyers and the bad, and, without a test of
- knowledgein Latin, or the taking of a degres,
‘orpassing a University examination, admis-
sion bad been proodred, and vthe best results
had been secured. He did not wish to reflect
on University graduates and others, but some
of those who had gone homme and taken the
highest degrees at the Universities had DBy
no means taken the highest positions in
syheir profession in this land. What was the
good of passing a Senior Public Examination ?
He confessed he spoke somewhat slightingly
of it, for he never professed to have any con-
siderable acquaintance with the classics. He |
believed he once won a prize ab school for |
classics, not on account of his own superiority
though, but on account of the inferiority of the
Pother boys. (Mr. Brooker—Are they all dead
‘mow? Laughter.) Many of his schoolfellows,
he was glad to say, were still living and
prosperous. (Mr, Brooker — I thought
‘after what you sald some of them
~might meet you in the morning. Laughter.)
At present he noticed an examination had to
be passed ir Liatin—time, three hours. Before
& man could be articled he would have to
orepare himsslf for that examination., Thoukh
te would be sorry to reflect upon the capacity
of Judge or Bar, he guaranteed that the
Judges on the benoch could not pass thatex-
amination ab the present mocment. Nor could
leading members of the Bar, and why?
Because they never tried, and they did not try
because 10 was nob necessary. It was arrant
absurdity to burden the mind of the student
with the acquisition of the knowledge of
(asin when it was of precious littie use to him
1 his profession, and when the time could be
oatter spent in acquainting himself with the
oractice of his work. He had had experience
of most capable and industrious University
students, and believed in their own interests |
as well as in the 1nterests of those who |




pmployed them that their time would be better
ypent in learning the practice of what would

be useful tothem when they were admitted than

in foatering an acquaintance with dead lan-

guages and kindred subjects, which were of

no use to them when they had learnt them,

and of no use to them in connection with the

Bar. 1t was absolute nonsense to make it essen-

tial tohave this Universitycertificateordegree,.

The pressnt law was that although a student

‘had to serve five years as long as he got a
University certifioate only, if he got an L L. B,

degree he served three years only. Practically

the difference between a University certificate

and an LL. B. degree was that he had to pass

an examination in Roman law., (Mr. Ash—

‘Much more than that.) He had sympatshized

with Mr. Ash, and had felt warm indeed
when he had noticed that hon. member work-

ing as he did, stewing ard sweatiog in the
pursunit of his studies for the purpose of

obtaining his degree, which would secure him

parlier admission to the profession which he
was caivulated -to- adorn. The hon. mamber

was a glatton for work. There were timea, |
indeed, when he (Premier) was afraid that the
sbrain would be more than his constitution

could bear., Which ot them would like to

make themselves acquainted with Roman law?

Here was one question in the examination

papers. He had a lot outside, but would

take one at a time. He putit to Mr. Homburg, -
whose sympathies he knew were with the
Bill. What did he know about Roman law?

About as much as he (Premier) did, he sup-

posed. (Laughter.) S8till, they got on very

well without it. Not a Judge on the Bench

knestw much aboubit, he ventured to think.

(Mr. Archibald—They will be on you for

Shis. An hon. member—You will get a
'wigging for it.) He did not think so. Here
'was a question. ** Iixplain the 1mportance of

Adoptionin Roman Law ?” Could Mr. Hom-

burg explain it? (Laughter. Mr. Homburg
—Yezs.) Did Mr. Glynn know anything aboub
it? (Laughter. DMr. Glynn—I kuow nothing

about adoption. Laughter.) The question
went on—

Describe the modes of adoption in the times of
Gaius and Justiuian respectively (1) when the
person adopted was sui juris and (2) when he was
glient juris. Account for the difierence of pro-
redure in two cases. What were the provisions of
the following Statutes:—

Lex Furia Caninia, Lex Julia de ambitia.

Lex Julia Nerbana, Lex Cornelia de falsis,

Then they had to translate and comment on
a passage. He could not tranelate it, but he
could comment on it and =ay it was rubbish.
1f any one had that knowledge in his mind
the quicker he got rid of it the better. To say
that a man who knew that should be able to
get in in three years, and that a man who did
not should have to wait five years, was absurd.
‘Our best men had not acquired that know-
Jedge, and it was intolerable that dear old
University provisions of this sort should be
‘inserted and the general public told ““ You
'have to pass this as the only portal to legal
practice before you oan defend a man fordebt,
or prosecute a man in the Police Court fﬂ:;
assault, or file a claim, or draw aconveyance.’
Some suzgested that 1n spite qf a‘*ﬁnheaa
things there were still men coming 1nto the
law. If they were so much the worse for the

‘public and the profession.

Mr. Glynn—The greatest lawyers learned
it.

The Premier—It was ridiculous. If there
was a great influx into the profession probably
it was easier to acquire knowledge of these
hings than of laws which would be useful.

Mr. Brooker—There is a great influx into
gther profeseions.




‘The Premier supposed there was. Iduca-!
tion was spreading, and people liked to bring
their sons up to professions, when perhaps in
the past they were less ambitious, and brought
up their sons to callings more useful to the
State and to themaslves.

Mr. Handyeide—In those times we got the
work done for half-price.

Me. Glynn—The very opposite was the case,

T'he Premier ga1d the cost of litigation taken
to the Supreme Court was heavier now than 1t
Was years ago. :

Mr., Ash—Everything has been reduced
twioce. ! | |

Mr. Handyside— You ought to know gome-
thing about the charges.

The Premier did. That was why he was
Bpeaking, and if he was speaking against his
own interests more credit to him, (Hear,
hear.) He was not consulting his own 1n-
terests, nor had he any slavish regard for the
interests of the profession, but he was doing
his duty to the public by treating the ques-
tion on reasonable lines. Dealing with the
examination of solicitors, the Bill provided
that no candidate for admission 28 a solicitor
should be required to pass any examinations
before being articled. That was fair enough,
Thern they provided that he should
not be bound to btake any degree
or attend any lecture abt any Uni-
versity. That was the condition uunder
which leading men had been admitted. Then
the candidate should not submit to any
examination in dead or foreign language. Hbe
was nos to be worried about Latin, Greek,
Spanish, French, or German.

Mr. Glynn—1Is yerman dead ?

The Premier—No, Germans were very muoch
alive. The candidate had not to serve under
articles of clerkship for more than two years,
and he would only be reguired to pass
examinatl ns in the law of property (real and
personal), the law of contracts, the law of
wrongs (oivil and oriminal), the principles of
common law and of equity, the law 'of evl-
dence, the practice and procedure of
Courts. and the Statute law of South Australia.
As long as a man could pass ia those subjeocts
he was pretbty well fitted to be a lawyer, and
he would lay empliasis on the reguiremenb
that he should pass in the Statutelaw of Scuth
Australia, T'he more they learnt abous that
the more when they took their placesin Parlia-
ment would they be able to advise their fellow-
membears a8 to the meaning of the law. As
regards the nature of the examination candi-
dates woula beconsidered to have passed who
eatisfied the examiners that they were pos-
sessed of knowledge reasonably sufficient to
enable them to satisfactorily discharge the
ordinary duties of a solicitor, What more was
wanted ? It was quite enough. Then they
sald 10 would not be necessary for
any" person glready articled to pass
an examination 1o any additional subjeat.
There was another provision which might
have been expected from the present Govern-
ment. Women might be admitted to prac-
tise as solicitors. They had women doctors,
and he did not see why they should not have
women lawyers. Although hedid not expect
that the provision would be largely avaiied
of, their sieters were entitled to the privilege,
They provided in clause 9 that counsels’ fees
should be recoverabls in the same manner as
other costs, and counsel should be liable for
negligence in the degree for which other
solicitors were liable for negligence. There




had been some doubt as to the law in South
Australia, and the opinion had been expressed
that what was declared in the Bill wastheexiat-
ing law, but:t wasas well tohave it madeclear.
In Pars 2 of the Bill they dealt with the ques-
tion of procedure. The public recognised
that the rules and regulations of the Supreme
Court were not as simple and convenient as
they might be, and that the Local Court pro-
cedure anawered praotically every require-
men: in & similar olass of cases. Thoe Bill as

plainly as possible proposed to apply the

“Liocal Court procedure-to-tho-Supreme Cours

4

practice. Clauee 10 provided thai—

The practice and procedure of Local Courts
shall hereafter beapplied to and shall be the prac-
tice and procedure of the Supren e Court in all
cases in the Supreme Court which are removed
frors a Local Court, or which might or, but for the
amount invelved, could be tried in a Local Cuurt.
If this amendment was carried they would
not stay their hands, but be prepared to
extend their amendments to other Courts—to
uriglinal and other proceedings., Clause 11
salg—

No appeal from any Court shall hereafter be
allowed on the grounds of the improper admission
of evidence unless the Court of Appeal shall be
satisfied thauv the result of the case in the Court
below would have been difierent except for ruch
admission.

What was desired was finality, and these con-
stant appeals being sent back without abso-
lute necessity was not satisfactory.

Mr. Ash— What is the percentage of
appeals ?

The Premier—I don’t know exaoctly.

Mr, Ash—1Is it 1 per cent?

The Premier—Oh, yes.

Mr. Ash—Certainly not.

The Premier—Section 12 provided—

No case in which an appeal shall lie to the
Supreme Court shall hereafter be remaoved by
certiorar from any Local Court into the Supreme
Court on the ground that difficult points of law
“were involved therein unless by consent or on terins
that the party applying to remove the same, if
unsuccessful, pays costs on the Suprems Court
scale, and if successful receives costs only on the
Local Uourt scale. :

It was not fair that an original litigant

unwilling to risk paying the Supreme Court

costs should be forced to go there unless there
- was some penalty for the other man. The

Judges of the Supreme Court had frequently
soribed that the reusoval of a oase should not
be granted exocept under the conditions pre-
gsented in the clause. There was a limit as
regards the time in which the application for
the removal should be made. Then they
camse to a clauee which would commend itself

to Mr. Caldwell. Clause 14 read—
Every Court in every case shall endeavour to ex-
peditiously ascertain all matters reallyin difference

between the parties, and to hear all material evi-

dence affecting the same, and to prenounce judg-
ment thereon without unnecessary delay and ac-
cording to the substantial merits of the cas- with-
out regard to techuicalities or questions of form,
practice, or procedure.

Mr. Caldwell— A very good clause.

ThePremier—The Government had put tha
thing as plaialy as 1t could be, so that there
would be no gettingawsy from it. He wanted
the Judges not to trouble their heads abous
the question of form, practice, or procedurs,
but to get at the real issue between the
parties as fast as they could, to hear all the
evidence, and pronounce a judgment expedi-
tiously according to the merits of the case,
He did not think hon. members would find
upon the Nvatute-book of any of the Aus-
pralian colonies any provision whichattempted
to deal with vhat question other than those
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within the provisions of the Bill, lbhen to

emphasize the matter they put in section 15 :—
- Every Court in every case shall immediatel
make every amendment necessary or proper for t.hx
purpose of giving effect to the last precsding sec-
tion without imposing any term as a condition to
uucti amendweny, except as mentioned in the next
gectlion.

The next clause stated that if the Court
found that the amendment would raise a
question which a party coming prepared to
fight out the matter at issue ought not to be
prepared to meet, or was not ready to do so,
the Court might adjourn the case upon such
terms of cosvs as it liked ; otherwise the case
was o goon as if the pfu.int. had been in its
original form. They went further, and said
that if at the trial of any case befors judg-
ment was given it wae apparent that material
evidence was available whioh had been inad-
vertently omitted, the Court could permit the
evidence to be given. That means that up
to the last moment the Court could en-
deavour to inform 1its mind as to the
facts. It ought not to be a question
with the Court” as to who wag the most
astute lawyer in getting ous or suppressing
faots, buo the Court should provide 1wself with
all the facts before pronouncing judgment.
Section 18 deoclared that notice of appeal
should not be required to state the grounds,
Just as their object was to get the parties |
into Court, and the Court to find whao was
the trouble and decide, so If there was an ap-
peal the Court would find upon the facts and
not whether & man had put certain
objections in & dooument when he
should have pubt in others. In section

9 they went further, and endeavoured to
extend the principles which the House had
alreadv given effect to 1n  the last
Pastoral Bill in conneotion with the
constitution of the Tenants’ Relief Board.
They thought that in matters of assessment
under the Lband Clauses Consolidation Act or
the Succession Duties or on merely a question
of value it would be better, instead of having a
Judge, Jury, and lawyers upon each side, to
have a tribunal consisting of a Judge and
bwo assessors, one appointed by each side—
not to be lawyers, The Judge was to
nronounce the decision, and be assisted
in his oconclusions bv the assessors.
No soliciters would be allowed to appear, and
no rules of evidence or particular course of
procedure should be necessarily observed, but
the Court in each case should inform 1v8 mind
and regulate its proceedings in such meanner
as it thought fis, If those prooeedings had
been in force in connection with the rail-
way, the Happy Valley works, and the Price-
Maurice cases equally satisfactory deoisions
would have beenobtained at a tithe of the ex-
pense and im a tithe of the time. In the
mabtter of procedure they had not exhibited a
want of courage. They had not hesitated to
cut deep where they thought it was required.
Part 3, ‘“‘Judicial reference,” was to a great
extent an innovabion,

Mr. Glynn—It was a failure in England.

Mr. Ash—We haveit in the Supreme Court
rules,

The Premier—It would not be a failure
here. There were a lot of Supreme Court
rules, and he was not surprised that 1t had
not been availed of, because it must have been
Luried under others. . He provided in vhis
geation, as they had Courts constituted of the
best Judges, men who had been leadersin
their profession, and men in whose integrity
the public believed; that people could send
a spatement of their disputes to a Judge or
Magistrate and get them settled, without
lawyers.

Mr. Ash—They would go to a lawyer after
the firet time to have 1b put 1n Writing.
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The Promier—If they had it put in writing ]

that would be an end of it. If Mr. Caldwell
and he had a grievance and wanted a settle-
ment without going to law, under the Bill
they could agree upon a spatemsnd, DAY & fee,
and have 1t filed. fr. would be considered and
a decision made without further avidence or
argument. If it was filed in the Supreme
Coury the decision would be made by &
Judge: if in the Local Court by a Magistrate.
The decision should be the judgment of the !
Court, and enforceable acoordingly, and there..
would be no appeal. |

Mr. Ash—If they could agree upon 2 siate-
ment of the case there would be no dispute.

'The Premier—It often happened that while
there was no dispute as regards the faots taere
was a dispute as to the law, and he bslieved
the course laid down in the Bill would be
largely followed by commercial men for their
benefit and that of the community.

Mr. Caldwell—You will bave to have careful
Judges.

The Premier—They had good Judges. It
had been suggested shat there was not eaough
for them to do, but he anticipated from the
passing of the measure that more work would
result to them. There was a provision that
where the statement did not contain material
for the Judge to promounce a deocision upon
he could ask for further proof.

Mr, Glyno—It will not work.

The Premier—Let them try ib. The
present position ‘'was mnobd such that
they should refuse to try any amend-
ment, He was sanguine it would work
well. . Part 4 dealt with costs. At the
present time people could get their costs
taxed, but the process was troublesome and
the expense great. It was ussless to tax
costs if they wers saddled with additional
expense. As soon as the present Government
took oflice he considered that as the Attorney-
General was a political office the ococupant
should not be saddled with the taxing
of costs., He excepted the drafting of
Parliamentary Bills beoauss he claimed
to bave had some experience of drafbing
Bills, and all Attorney-Generals knew what
the work should cost. The Guvernmens
adopted an audip regulation that no ocosts
~should be pald unless taxed, and that drafting
of Biils would bhave to be settled by the
Attornay-(zeneral. Most of the profession
willingly submitted, but there were others
who took a different position. Has sent one
bill for conveyanoing of some £70 30 £80 to be
taxed, but the result was that the Govern-
ment was saddled with about £70 or £30 for
taxing. [hat was ridiculous, so thauv thev
put 1 a clause stating that no oosts
should hereafter be recoverable unless taxed
baforeaction brought foe the recovery thereof.
They also provided that if one-tenth of the
amount of costs was knocked off the solicitor
had to pay the costs of $axing, and that no
costs whatsver except those taxed would bhe
recoverable. The (overnment did not suggess
that the Bill was complete in every respsot.

They did not contend that ir dealt with all
matters of pressing importance, but the Bill
dealt boldly with the laree questions men-
tioned. He asked the IHouse to assist the
(overnment to place the measure upon the
Statute-book 1n such a form as might he a
credit to the Parliament and of benefit to the
community. (Cheers.) '

Mr. Glynn secured the adjournment of the
debate until the next day. i
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